MEMORANDUM IN SUPPORT OF 

A PRE-TRIAL DETERMINATION OF MENTAL RETARDATION

Introduction
You have asked us to research whether a defendant in a capital murder trial in Virginia may obtain a pre-trial determination of whether he has mental retardation.   Although the Virginia statute explicitly provides that such a determination will be made by a jury at sentencing, a defendant should be allowed to raise the issue of his mental retardation before the court at a pre-trial hearing because (1) by rule a defendant may raise any defense or objection prior to trial and (2) determining mental retardation at sentencing raises serious due process concerns.  In any event, a mentally retarded defendant's constitutional right not to be executed outweighs the State's interest in making the mental retardation determination part of the sentencing phase.

Virginia Statutory Authority Does Not Preclude Pre-Trial Determination of Mental Retardation and Virginia Rule 3A:9 Demands It

We first discuss the Virginia statutory authority supporting the view that a capital murder defendant in Virginia may raise the issue of mental retardation by pre-trial motion under Virginia statutory authority, and may obtain a pre-trial hearing on the issue.  Va. Code Ann. § 19.2-264.3:1.1 (C) provides that in “any case in which the offense may be punishable by death and is tried before a jury, the issue of mental retardation, if raised by the defendant in accordance with the notice provisions of subsection E of § 19.2-264.3:1.2, shall be determined by the jury as part of the sentencing proceeding required by § 19.2-264.4.”   However, Rule 3A:9 of the Rules of the Supreme Court of Virginia states that “any defense or objection that is capable of determination without the trial of the general issue may be raised by motion before trial.”  Va. R S Ct 3A:9(2).  When the court cannot harmonize the rule and the statute, the statute takes precedence.  Va. Const. Art. 6, § 5 (“The Supreme Court shall have the authority to make rules governing the course of appeals and the practice and procedures to be used in the courts of the Commonwealth, but such rules shall not be in conflict with the general law as the same shall, from time to time, be established by the General Assembly.”); Va. Code Ann. § 8.01-3 (“The General Assembly may, from time to time, by the enactment of a general law, modify, or annul any rules adopted or amended [by the Supreme Court] pursuant to this section.  In the case of any variance between a rule and an enactment of the General Assembly such variance shall be construed so as to give effect to such enactment.”) 

When a statute and a rule conflict, however, before giving precedence to the statute, a court shall first attempt to harmonize the rule and the statute. Cilman v. Virginia State Bar, 266 Va. 66, 72, 580 S.E.2d 830 (2003) (quoting Clark v. Butler Aviation, 238 Va. 506, 512, 385 S.E.2d 847, 850 (1989)).  Section 19.2-264.3:1.1 (C) refers only to a jury determination as the appropriate procedure at sentencing in state court after trial.  In other words, this provision of the statute is limited to a specified sequence of events where a defendant has been tried by a jury and raises the issue of mental retardation in accordance with the appropriate notice provisions.  Under this reading, “is tried by a jury” means “has been tried by a jury,” and “shall be determined by the jury as part of the sentencing proceeding” means “shall be determined by the jury when such a determination is part of the sentencing proceeding after trial.” For this reason, the statute does not preclude other contexts in which a hearing to determine mental retardation may take place, and does not dictate the procedures applicable to those other contexts.
 Therefore, the plain language of the statute does not prohibit a pre-trial hearing to determine whether Mr. Smith is mentally retarded.  Rule 3A:9 and section 3:1.1 do not conflict.


As noted above, Rule 3A:9 provides that “any defense or objection that is capable of determination without the trial of the general issue may be raised by motion before trial.”  Va. R S Ct. 3A:9(2).  The issue of Mr. Smith’s mental retardation fits into this rule.  First of all, the issue of Mr. Smith’s mental retardation is an affirmative defense to his eligibility for the death penalty.  Although the mental disabilities must be considered in mitigation, the fact of mental retardation, if determined to exist, is an absolute bar to the imposition of the death penalty under the Eighth Amendment.  Atkins v. Virginia, 536 U.S. 304, 321 (2002).   A finding of mental retardation is therefore an affirmative defense that exempts the defendant from a finding that he has satisfied the eligibility factors for the imposition of a death sentence.  Winston v. Commonwealth, 268 Va. 564, 615, 604 S.E.2d 21, 50 (2004) (“In the context of capital crimes, the issue of retardation is not an element of the offense; rather, it is an affirmative defense to the imposition of the death penalty.”)  Therefore, the issue of mental retardation is an affirmative defense and may be raised by motion under Rule 3A:9.

Secondly, the issue of mental retardation is a “defense . . . that is capable of determination without the trial of the general issue . . . .”  Because under Virginia law the absence of mental retardation is not an eligibility factor for capital murder, a pre-trial determination as to whether a defendant is mentally retarded does not implicate the Sixth Amendment right to a jury trial. Walton v. Johnson, 269 F.Supp.2d 692, 698 n. 3 (W.D.Va.2003), vacated on other grounds, 407 F.3d 285 (4th Cir. 2005) ("[T]he absence of mental retardation is not an element of the sentence any more than sanity is an element of the offense.").  In other words, a pre-trial determination by the court of whether a defendant is or is not mentally retarded may reduce potential maximum punishment, but cannot enhance it.  Therefore, there is no constitutional infirmity with a pre-trial hearing to determine mental retardation.


A pre-trial determination of a defendant’s mental retardation is also consistent with section 19.2-264.3:1.1(C) of the Virginia Code.  If the defendant’s motion is not sustained at the pre-trial hearing, then the issue of mental retardation properly goes to the jury as mandated by the statute if the defendant wishes to proceed to trial.  Va. R. S. Ct. Rule 3A:9(b)(5) (“If a motion is determined adversely to the accused, his plea shall stand or he may plead over . . . .”)  A pre-trial ruling on ineligibility for the death penalty because of mental retardation that is adverse to the defense does not preclude raising mental disability in the subsequent penalty phase of the trial. Virginia, however, should protect the subsequent hearing from contamination by evidence raised at the pre-trial hearing as it does with mental health evidence generally.  Va. Code Ann. § 19.2-264.3:3.
The prosecution may object that under these conditions a pre-trial hearing to determine mental retardation protects only the defendant’s rights and gives the defendant “two bites at the apple.”  However, the grant of a pre-trial hearing does not in any way increase the rights of the defendant or the authority of a judge, nor does it diminish the rights of the Commonwealth to make its case.  Va. Code Ann. § 19.2-186 (“The judge shall discharge the accused if he considers that there is not sufficient cause for charging him with the offense.”)

The Due Process Clause of the Fourteenth Amendment of the Constitution of the United States Would Be Violated By Limiting the Determination of Mental Retardation to a Mid-Sentencing Proceeding

Even if a pre-trial hearing to determine mental retardation were not authorized by Rule 3A:9, it would nevertheless be constitutionally compelled. This is so because placing the determination of mental retardation in the sentencing phase, at the same time as the sentencer is being inundated with extremely prejudicial information about the defendant’s prior criminal acts and bad character and with “victim impact” evidence flowing from the murder, cannot be squared with the need for a fair and reliable determination of the discrete issue of whether the defendant is mentally retarded.

A sentencing trial is fundamentally different from a trial to determine guilt in that the court may allow evidence at sentencing that is not admissible at trial.  Williams v. New York, 337 U.S. 241, 246 (1949) (stating that “[t]ribunals passing on the guilt of a defendant always have been hedged in by strict evidentiary procedural limitations” in contrast to sentencing proceedings). To the greatest extent possible, the sentencer should have access to all the evidence that bears on the characteristics of the individual and the charged offense (at least during the punishment phase of sentencing).  Gregg v. Georgia, 428 U.S. 153, 204 (1976) ("[I]t is desirable for the jury to have as much information before it as possible when it makes the sentencing decision"); Woodson v. North Carolina, 428 U.S. 280, 304 (1976) ("[i]n capital cases the fundamental aspect for humanity underlying the Eighth Amendment … requires consideration of the character and record of the individual offender and the circumstances of the particular offense as a constitutionally indispensable part of the process of inflicting the penalty of death"); Jurek v. Texas, 428 U.S. 262, 276 (1976) (White, J., concurring) ("[w]hat is essential is that the jury have before it all possible relevant information about the individual defendant whose fate it must determine"); Stamper v. Commonwealth, 220 Va. 260, 257 S.E.2d 808 (1979) (the jury has the duty to consider all evidence, both favorable and unfavorable, in the sentencing phase).  In Virginia, implementation of this rule has meant that a much broader swath of evidence is admissible during the sentencing phase than is admissible at trial.  Pruett v. Commonwealth, 232 Va. 266, 351 S.E.2d 1 (1986) (prior violent acts admissible at capital sentencing); Yeatts v. Commonwealth, 242 Va. 121, 410 S.E.2d 254 (1991) (prior non-violent acts admissible at sentencing); Watkins v. Commonwealth, 229 Va. 469, 331 S.E.2d 422 (1985) (prior unadjudicated acts admissible to show future dangerousness in sentencing); Beck v. Commonwealth, 253 Va. 373, 484 S.E.2d 898 (1997) (victim impact testimony admissible at capital sentencing).

As a result, a sentencing proceeding admits evidence that is fundamentally prejudicial and confusing to a determination of mental retardation.  Most such prejudicial evidence falls into two broad categories: bad character evidence and victim impact testimony. Va. Code Ann. § 19.2-264.3:2; Va. Code Ann. § 19.2-11.01. Evidence of prior misconduct (both adjudicated and unadjudicated) is, as a general rule, irrelevant  and prejudicial to a proper determination of mental retardation.  Not only does evidence of a defendant’s prior bad acts run the risk of inflaming a jury to the point where it cannot reliably appraise whether a defendant suffers from a mental disability that would immunize him from the imposition of the death penalty, a jury could also improperly consider such evidence as overly probative of the defendant’s level of mental functioning.  

The prejudicial effect of victim impact testimony on a determination of mental retardation is likewise self-evident.  A jury aroused to vindicate the rights of an innocent murder victim will be hard pressed to find a defendant ineligible for the death penalty on the basis of his qualifying for a diagnosis of mental retardation.  Certainly no civil proceeding to determine mental capacity would allow such inflammatory testimony into the record.

Because the ordinary rules of evidence generally suffice to ensure that inflammatory and irrelevant evidence does not infect jury decision-making, courts are rarely required to consider whether those rules have a constitutional dimension.  However, it can readily be seen that a defendant's protection against the use of prejudicial and confusing evidence in a proceeding to determine his eligibility for the death penalty is grounded in the Due Process Clause of the Fourteenth Amendment.  To determine whether the admission of evidence violates due process, the Supreme Court looks first “as we do in all due-process cases” to “our Nation’s history, legal traditions and practices.”  Washington v. Glucksberg, 521 U.S. 702, 710 (1997).  The introduction of evidence into a proceeding under this analysis turns on “whether the introduction of this type of evidence is so extremely unfair that its admission violates ‘fundamental conceptions of justice.’”  Dowling v. United States, 493 U.S. 342, 352 (1990) (quoting United States v. Lovasco, 431 U.S. 783, 790 (1997)).  From the foundation of the Republic, the courts have held the introduction of bad character evidence is fundamentally unfair. See Drew D. Dropkin & James H. McComas, On a Collision Course: Pure Propensity Evidence and Due Process in Alaska, 18 Alaksa L. Rev. 177, 189 (2001) (quoting  King v. Doaks, Quincy Mass. Reports 90, 90-1 (Mass. Sup. Ct. 1763) (A “defendant’s prior acts of lasciviousness to bolster its allegations that the defendant was operating a bawdy house” is not permitted); United States v. Burr, 25 Fed. Cas. 187, 198 (no. 14,694) (cc Va. 1807) (Marshall, C.J.) (holding evidence of past treasonous behavior inadmissible to prove present treason). Nor would the common law allow the introduction of victim impact testimony into a determination of guilt. As the Court recognized in Brinegar v. United States, “guilt in a criminal case must be proved beyond a reasonable doubt and by evidence confined to that which long experience in the common-law tradition, to some extent embodied in the Constitution, has crystallized into rules of evidence consistent with that standard.” 383 U.S. 160, 174 (1949).  In the context of a determination of whether a defendant is mentally retarded, neither victim impact testimony nor evidence of the defendant's bad character and prior misconduct could survive a Rule 403 balancing.  Therefore, both categories of evidence are too prejudicial under a due process analysis.


When it held that the Eighth Amendment categorically prohibits execution of mentally retarded defendants, the Supreme Court left to the states the task of establishing procedures for determining whether capital defendants were mentally retarded.  Atkins v. Virginia, 536 U.S. 304, 317 (2002). States are not without guidance, though, as to the implementation of Atkins, because the nature of Atkins' constitutional prohibition has implications for how the rule is enforced.  The Atkins Court held that the death penalty is unconstitutional because it is disproportionate as applied to mentally retarded defendants, regardless of whether the death penalty would have been proportional to the charged crime.  Id. at 316 (finding that society views mentally retarded defendants as categorically less culpable than other defendants).  By making what had been a mitigating factor into a separate issue of constitutional dimension, the Court necessarily rejected the notion that the mental retardation determination should be treated as a mere mitigating factor.  Rather, the mental retardation determination should be based solely on an assessment of those characteristics of the defendant that bear on mental retardation.  A procedural scheme that encourages the sentencer to take into account prejudicial and confusing factors such as prior bad acts or victim impact statements in making the mental retardation determination, then, misinterprets the mandate of Atkins.  Because such a statute threatens the accuracy of the mental retardation proceeding, it places an impermissible burden on a defendant's ability to enforce his rights under Atkins.  
The Defendant's Interest in Obtaining a Reliable Determination of Whether He Has Mental Retardation Outweighs the State's Interest in Delaying the Determination Until the Sentencing Phase


Although Atkins left to the states the task of establishing procedures for evaluating mental retardation, states' discretion in this regard is not unlimited.  Particularly where a state statute implements a constitutional command or a fundamental right, a high standard of review applies.  A state procedural scheme that burdens a defendant's constitutional right is unconstitutional if the defendant's interest in safeguarding that right outweighs the state's interest in maintaining the challenged procedure.  Cooper v. Oklahoma, 517 U.S. 348, 362-67 (1996).  In Cooper, for instance, the Supreme Court held that a defendant's fundamental right not to stand trial when he is more likely than not incompetent outweighs the state's asserted interest in the efficient operation of its criminal justice system.  Id. at 367-68.  


Because Va. Code Ann. § 19.2-264.3:1.1 (C) implements Atkins' constitutional mandate, Cooper's heightened standard of review applies and the defendant's interest in a reliable determination must be weighed against the Commonwealth's interest in making the determination part of the capital sentencing hearing.  In the Atkins context, defendants have a constitutionally protected interest in the accuracy of the mental retardation determination.  As the Atkins Court implicitly acknowledged when it cited Ford v. Wainwright as the standard for evaluating states' implementations of constitutional mandates, the legitimacy of procedural rules depends on the extent to which they produce accurate results.  Id. at 417, quoting Ford, 477 U.S. 399, 417 (1986) (noting that the "lodestar of any effort to devise a procedure is the overriding dual imperative of providing redress for those with substantial claims and of encouraging accuracy in the factfinding determination").  

Va. Code Ann. § 19.2-264.3:1.1 (C) seriously threatens defendants' interests under Atkins because, by postponing the mental retardation determination until the middle of sentencing, it threatens the factual accuracy of the determination.  In making the threshold determination of whether the defendant is mentally retarded, the sentencer is not supposed to consider the defendant's culpability for the crime unless his conduct has some relevance to the issue of mental retardation.  But the sentencing jurors are likely to consider such irrelevant factors, either consciously or unconsciously, because the statute allows them to make the determination only after they have been inundated with evidence of the defendant's culpability.  The sentencer will have heard, not only evidence from the guilt phase of trial, but also evidence supporting aggravating circumstances during the penalty phase.  The fact that the scope of admissible evidence during sentencing is much broader during sentencing than it is at trial increases the potential for prejudice to the defendant.  

Even if the jury does not allow itself to be prejudiced by the influx of graphic and inculpatory evidence, it may be confused by the structure of the proceedings.  Because the jury considers mental retardation evidence along with evidence of mitigating factors, it may fail to make the constitutionally required distinction between the two.  See Penry v. Johnson, 532 U.S. 782, 797 (2001) (quoting Johnson v. Texas, 509 U.S. 350, 381 (1993) (O'Connor, J., dissenting)) (holding that it is not "constitutionally sufficient to inform the jury that it may 'consider' mitigating circumstances in deciding the appropriate sentence;" rather, the sentencer "'[must] be allowed to give full consideration and full effect to mitigating circumstances'" (brackets and emphasis in original)).  Or, the jury may think that it is permitted or expected to consider irrelevant and prejudicial evidence as part of the mental retardation determination.  Because Virginia's statutory scheme creates the potential for confusion and prejudice, it threatens the accuracy of the mental retardation determination and thereby impermissibly impinges on the mentally retarded defendant's right not to be executed.         

This potential for prejudice and confusion is needless.  The Commonwealth has no significant countervailing interest in making the mental retardation determination part of sentencing.  In fact, practical considerations favor a pre-trial hearing over a mid-sentencing hearing.  Conducting the mental retardation determination pre-trial promotes judicial economy because in cases in which the determination establishes that a capital trial is not necessary, both the state and the defendant save the costs associated with a capital trial (including the costs of complex voir dire, pre-trial investigation, and high attorney fees). 


Recognizing the constitutional interests at stake, virtually every other state that has addressed the timing issue post-Atkins has authorized a pre-trial mental retardation determination.  See Appendix.  In State v. Flores, for example, the New Mexico Supreme Court, in acknowledgement of the constitutional and practical considerations at stake, construed its statute to allow a pre-trial mental retardation hearing.  Flores, 135 N.M. 759, 764 (2004).  To do so the court had to overlook the wording of the statute, which suggested that the legislature had envisioned a post-guilt determination (the statute required that "[u]pon motion of the defense requesting a ruling that the penalty of death be precluded under this section, the court shall hold a hearing, prior to conducting the sentencing proceeding").  Id., N.M. Stat. Ann. § 31-20A-2.1(c) (2006) (emphasis added).   

Although other states' treatment of the issue is not determinative, it is relevant under Cooper to an assessment of the constitutionality of Va. Code Ann. § 19.2-264.3:1.1 (C).  In Cooper, the Court based its evaluation of the fundamental nature of an incompetent defendant's right not to be tried on an examination of the extent to which other states had fashioned procedures protective of that right.  Id. at 356-62.  Here, as in Cooper, almost every other state affords defendants greater protection of the constitutional right than does Virginia.  Of the twenty-seven states that have addressed the timing of the mental retardation determination, twenty have approved of pre-trial determinations and twelve require pre-trial determinations upon defendant's request.  See Appendix.  Of the seven statutes that do not allow for pre-trial determinations, three require that the determination be made prior to sentencing, and of the remaining four, all of which require a mid-sentencing determination, two were enacted prior to Atkins.  Id.  In fact, of the states that have addressed the timing issue post-Atkins, Virginia is one of only two states that requires a mid-sentencing determination.  Id.  The uniqueness of Virginia's statutory scheme, like that of Cooper, suggests that the needless and prejudicial admixture of the mental retardation determination with capital sentencing "offends a principle of justice that is deeply 'rooted in the traditions and conscience of our people.'"  Id. at 362, quoting Medina v. California, 505 U.S. 437, 445 (1992).               
Conclusion

A defendant in a capital trial should be able to raise the issue of mental retardation at a pre-trial hearing.  By rule a defendant may raise any defense or objection prior to trial.  The Virginia statute requiring a jury determination of mental retardation at sentencing does not preclude a pre-trial determination of the issue, while construing the statute so as to make a mid-sentencing determination the defendant's sole opportunity to assert a mental retardation bar would violate the Due Process Clause.  In addition, the defendant's interest in conducting a hearing pre-trial outweighs the State's interest in making it part of the sentencing phase.

Appendix
This appendix lists the death penalty states' requirements with respect to timing of the mental retardation hearing.  

Twelve states require either an automatic pre-trial hearing or a hearing upon the defendant's request.  See Cal. Pen. Code § 1376(b)(1) (2006); Fla. R. Crim. P. 3.203(e) (2006); Ind. Code § 35-36-9-3 (2006); Idaho Code § 19-2515A(2) (2006); 725 ILCS 5/114-15(b) (2006); NRS 174.098 (2006); Utah Code Ann. 77-15a-101-106, 77-18a-1 (2006); Ariz. Rev. Stat. § 13-703.02 (2006); Ky. Rev. Stat. Ann. § 532.135 (2006); S.D. Codified Laws § 23A-27A-26.3 (2006); Colo. Rev. Stat. Ann. § 18-1.3-1102 (2005); Ark. Code Ann. § 5-4-618(d) (2006).  One state requires a pre-trial hearing upon defense request and a judge's finding of reasonable cause.  NY CLS CPL § 400.27(12)(e) (2006).  

Courts in four states have approved of a pre-trial hearing in the absence of a statutory timing requirement.  Tenn. Code Ann. § 39-13-203(d) (2006) as interpreted by Tennessee v. Smith, 893 S.W.2d 908, 916, n.2 (Tenn. S.Ct. 1994); La. C. Cr. P. Art. 643 (2006) as applied by Louisiana v. Williams, 831 So.2d 835, 858 (2002); Blonner v. Oklahoma, 127 P.3d 1135, 1139-42 (Okla. Crim. App. 2006); S.C. Code Ann. § 16-3-20(C)(b)(10) (2005) as applied by Franklin v. Maynard, 356 S.C. 276, 279 (2003).  One state even approved of a pre-trial hearing despite a statutory construction that suggested that the hearing should take place during sentencing.  N.M. Stat. Ann. § 31-20A-2.1(c) (2006) as interpreted by New Mexico v. Flores, 135 N.M. 759, 764 (2004).    

Two states allow for a pre-trial hearing when both parties agree.  Mo. Ann. Stat. § 565.030(5) (2006) (also requiring court to agree); N.C. Gen. Stat. § 15A-2005(c) (2006).

One state requires that the trial court conduct a pre-trial hearing to ensure that there is a "factual basis" for the defendant's mental retardation plea which is then resolved at the guilt-or-innocence stage.  O.C.G.A. § 17-7-131 (2006).   

Two states' pre-Atkins schemes call for a post-conviction/pre-sentencing determination and two states' pre-Atkins schemes call for a mid-sentencing determination.  Kan. Stat. Ann. 21-4623 (2006); Neb. Rev. Stat. 28-105.01 (2006); Conn. Gen. Stat. 53a-46a (2006); Md. Code Ann. Crim. Law §§ 2-202, 2-303 (2006).

Nine states have not addressed the timing issue.

One state's post-Atkins statute makes the hearing part of the sentencing phase. 11 Del. C. § 4209(d)(3)(a) (2006).  

� 	The United States Court of Appeals for the Fourth Circuit adopted a similar reading in holding that the statutory language of 3:1.1 does not categorically determine the appropriate procedures to determine mental retardation in the context of federal habeas review.  Walker v. True, 399 F.3d 315, 324-25 (4th Cir. 2005) (holding that section 19.2-264.3:1.1(C) of the Virginia Code “does not bear on the appropriate federal procedure governing [the defendant’s] Eighth Amendment claim that is based, in part, upon Virginia’s definition of mentally retarded.”)  
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