
VIRGINIA:  IN THE CIRCUIT COURT FOR THE COUNTY OF __________
COMMONWEALTH OF VIRGINIA
)
)



v.



)

Case No. _____________







)


_________________________ 

)

MOTION AND INCORPORATED MEMORANDUM OF LAW TO BAR TOKENS OR INSIGNIA FROM THE COURTROOM

COMES NOW the Defendant, __________________, by Counsel, and moves this Court to issue an order barring any person wearing any token or insignia intending to show support for the decedent or the Commonwealth from being present in the courtroom during the trial. 


Facts of the case.  [Example:  This is an emotionally charged case in which the decedent’s record of awards from Mothers Against Drunk Driving (hereinafter MADD) and his record of DUI enforcement has been repeatedly and publicly declared.  See Mark Bowes, Traffic Stop Turns Fatal; Victim was Honored as Top DUI Enforcer, Rich. Times-Dispatch, Jan. 30, 2003, at A1; Mark Bowes Trooper ‘Was Not Dragged”; Crash Apparently Caused Officer’s Death, Rich. Times-Dispatch, Jan. 31, 2003, at B1; Juan Antonio Lizama, Trooper Mourned; Was an Inspiration to Family, Friends, Rich. Times-Dispatch, Feb. 2, 2003, at B1; Tom Campbell, Judge Certifies Murder Charge; State Trooper Died During Traffic Stop, Rich. Times-Dispatch, May 14, 2003, at B1.  In addition, the community has been exposed to incriminating information concerning the defendant’s probable motive for attempting to flee and his prior record of traffic offenses.] – (must also replace ensuing references to facts in the remainder of the motion).  


In these circumstances, it is likely that persons will appear in the courtroom wearing some type of token or insignia
 identifying themselves as supporters of the decedent.   Such tokens and insignia must be barred in order to safeguard the defendant's state and federal constitutional rights to due process of law.  

The overarching principle upon which the defendant relies has been forcefully summarized by the Virginia Supreme Court as follows: 

[T]he Commonwealth does not rely either upon prejudice or sympathy for the enforcement of its laws.  That every human being does sympathize with the [family] of the deceased is true, but this fact in no way assists in determining either the guilt or the innocence of the accused, and the attention of the jury charged with passing thereon should not be thus distracted. 

Dingus v. Commonwealth, 153 Va. 846, 850, 149 S.E. 414, 416 (1929). See also Weeks v. Commonwealth, 248 Va. 460, 476, 450 S.E.2d 379, 389-90 (1994) (citing Dingus for the proposition that evidence of the impact of a murder on the victim’s family is not relevant in the guilt-or-innocence phase of a capital trial).
The United States Supreme Court has echoed these sentiments.  In Turner v. Louisiana, 379 U.S. 466 (1965), the Court stated that “trial by jury in a criminal case necessarily implies at the very least that the ‘evidence developed’ against a defendant shall come from the witness stand in a public courtroom where there is full judicial protection of the defendant's right of confrontation, of cross-examination, and of counsel.” Id. at 472-73.  See also Irvin v. Dowd, 366 U.S. 717, 728 (1961) (criminal defendants have a right to “be tried in an atmosphere undisturbed by . . . public passion”); Woods v. Dugger, 923 F.2d 1454, 1460 (11th Cir. 1991) (reversing a conviction due to inherent prejudice from spectators attending trial in uniforms; holding that harmless error analysis is inapplicable in such situations).  


In Johnson v. Commonwealth, 259 Va. 654, 675–76, 529 S.E. 2d 769, 781–82 (2000), spectators at a capital murder trial wore pin-on buttons containing the victim’s photograph.  On defendant’s motion the trial judge ordered that the buttons not be worn so that they could be seen by the jury.  Because Johnson did not object to the narrowness of this order, and because he admitted that the jurors could not see the photograph, the Virginia Supreme Court refused to consider the issue.  Although Johnson is not a definitive holding about barring tokens or insignia, it is certainly an example of one Virginia trial judge’s response to this question.  
The order in this case should be broader.  Johnson was tried in the City of Petersburg, an urban jurisdiction, and there is no evidence that the case attracted much public attention.  Thus, Petersburg jurors who could see the buttons but could not see the photograph probably did not draw the connection between the buttons and the case in which they were sitting.  This case is entirely different.  This case has generated much notoriety because of the link between the decedent’s occupation and the manner in which he died.
  Unlike in Johnson, the *********  County jurors will have no doubt what the tokens or insignia are intended to signify.


If Johnson had been able to show that jurors had seen the photograph, he would have established a violation of the order.  Establishing that fact, however, is not crucial to these cases.  The mere act of bringing the photograph into the jurors’ perception, whether with or without an order, violates the federal and state constitutional guarantee to an impartial trial.  


If the jurors had seen the photograph, the federal constitutional principles set forth in Norris v. Risley, 878 F.2d 1178 (9th Cir. 1989) would control.  In that case the defendant was charged with rape.  More than twenty women appeared in the courtroom wearing two-to-three inch “Women Against Rape” buttons, which were visible to the jury.  Norris moved to exclude either the women or the buttons from the courtroom.  The trial judge denied the motion.  On federal habeas review, the court of appeals held that if Norris could prove his allegations, his habeas petition should be granted.  The court found that the buttons posed an unacceptable risk to Norris’ constitutional right to a fair trial in two different ways.  First, they created an unacceptable risk of influencing the jury’s determination of the credibility of the state’s witness.  Second, the buttons constituted an opinion statement, not subject to cross-examination, that Norris had committed the acts with which he was charged.  Id. at 1182–83.


Permitting tokens or insignia of the type described herein during the trial of this case will deprive the defendant of his rights to confrontation, to an impartial jury, and to due process of law guaranteed by Article I, §§ 8 and 11 of the Virginia Constitution and the sixth and fourteenth amendments to the United States Constitution.  It is particularly important that such risk of prejudice be eliminated before the trial starts, in order to maintain the integrity of the trial process from both the defense and Commonwealth perspectives.  In an unpublished order from the United States District Court of Western District of Virginia, the court granted the defendant’s pre-trial motion to prohibit spectators from wearing anything showing support for either side: “The court agrees with the defendants’ assertion that establishing general rules in advance of trial should help to reduce the risk of any inherent or actual prejudice that might result from the use of tokens or insignia during the trial.”  United States v. Bodkins, No. Crim.A 4:04CR70083, 2005 WL 1118158 at *3 (W.D.Va. May 11, 2005).

Should the court conclude that due process does not require the removal of tokens or other insignia from the courtroom, the court may nevertheless exercise its discretion to ban such material pursuant to Va. Code Ann. § 19.2-266 (Michie 2005).  Specifically, the court has the authority to “exclude from the trial any persons whose presence would impair the conduct of a fair trial.”  Because tokens have the potential to inappropriately influence jury members and deprive Defendant of his constitutionally protected right to a fair trial, the court should bar such material from the courtroom.


WHEREFORE, Defendant respectfully moves this Court to issue an order barring the display by any person in the courtroom during the trial of this case of any token or insignia.








Respectfully Submitted, 








___________________________

(Defendant) 




By Counsel

Updated 11/7/05
� For example, colored ribbons, distinctive jewelry, armbands, campaign-type pin on buttons. 


� Based on the trooper’s record of DUI enforcement, it is reasonable to assume that the members of Mothers Against Drunk Driving (MADD) will be present at the trial to show their support.  The actual number of members in the Henrico area is undetermined but MADD has over 600 chapters nationwide.  See http://www.madd.org/home







2

