
VIRGINIA: IN THE CIRCUIT COURT OF ***** COUNTY

COMMONWEALTH OF VIRGINIA,
)

Plaintiff
)

)

v.
)
CRIMINAL CASE NO.: 
)
 


)

*****,
)



Defendant.
)

______________________________________________________________________________

MOTION FOR ALTERNATE JURORS AND

ADDITIONAL PEREMPTORY CHALLENGES
______________________________________________________________________________

COMES NOW Defendant, *****, by counsel, and moves this Court pursuant to the Sixth, Eighth, and Fourteenth Amendments of the United States Constitution, sections Eight and Nine of Article I of the Constitution of Virginia, and Section 8.01-360 of the Code of Virginia for an Order requiring alternate jurors and allowing him additional peremptory challenges.  


____________________________

By Counsel

VIRGINIA: IN THE CIRCUIT COURT OF ***** COUNTY

COMMONWEALTH OF VIRGINIA,
)

Plaintiff
)

)

v.
)
CRIMINAL CASE NO.: 
)
 


)

*****,
)



Defendant.
)

______________________________________________________________________________

MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT’S MOTION 

FOR ALTERNATE JURORS AND ADDITIONAL PEREMPTORY CHALLENGES

______________________________________________________________________________

COMES NOW the Defendant, *****, by counsel, and files this Memorandum of Law in Support of Defendant’s Motion for Alternate Jurors and Additional Peremptory Challenges.

INTRODUCTION
The Defendant, *****, stands indicted for one count of capital murder pursuant to Virginia Code ' *****.  Defendant anticipates that the trial will be scheduled for several days and will require the seating of alternate jurors.  Because of the gravity of the charges against him and the circumstances of his trial, the Defendant is entitled to alternate jurors and additional peremptory challenges. 

ANALYSIS
I.
THE DEFENDANT  IS ENTITLED TO ALTERNATE JURORS AND ADDITIONAL PEREMPTORY CHALLENGES DUE TO THE LENGTH AND NATURE OF THE TRIAL  
The jury selection process for a criminal case is set out in Section 19.2-262(B)-(D) of the Code of Virginia.  Va. Code Ann. ( 19.2-262 (2005).  This statute provides four peremptory challenges to each the Commonwealth and the defendant in a criminal case.  Id.  This court will likely schedule a several day trial for the disposition of this case.  A trial of this length will require the selection of twelve regular jurors and a number of alternate jurors.  Section 8.01-360 of the Code of Virginia sets out the procedure for the selection of alternate jurors.  “These additional jurors shall be drawn from the same source, in the same manner and at the same time as the regular jurors.”  Va. Code Ann. ( 8.01-360 (1998).  When additional jurors are needed, the Code also provides for additional peremptory challenges for both the Commonwealth and the defendant.  Id.  If one additional juror is needed, three veniremen will be drawn, and each party is given one additional peremptory challenge.  Id.  If more than one additional juror is needed, two veniremen will be drawn for every additional juror.  Id.  In this situation, each party will be granted one additional peremptory challenge for every two additional jurors.  Id.  Because the Defendant’s trial will last several days and thereby will require alternate jurors, the court is statutorily required to grant each party additional peremptory challenges based on the number of alternate jurors to be selected.  


Section 8.01-360 of the Code of Virginia merely lays out the procedure to grant additional peremptory challenges when the court decides that additional jurors will be needed for a trial; it does not place any limitation on the number of peremptory challenges that a court may grant in a given case.  See Id.  Capital murder cases in which death is a possible sentence require additional procedural safeguards, such as additional peremptory challenges, above those present in every other criminal case.  In order to ensure that his constitutional rights are not violated, Defendant is entitled to additional peremptory challenges exceeding those to be granted under Section 8.01-360.  
II.
CAPITAL CASES IN WHICH THE DEATH PENALTY IS AN OPTION ARE INHERENTLY DIFFERENT FROM ALL OTHER CRIMINAL PROCEEDINGS AND REQUIRE ADDITIONAL PROCEDURAL SAFEGUARDS

 The peremptory challenges provided defendants under Sections 19.2-262 and 8.01-360 are minimum statutory requirements and judges have the discretion to grant additional peremptory challenges.  Both the United States Supreme Court and the Supreme Court of Virginia have held that capital cases, in which death penalty is an option, are different from all other criminal proceedings and require additional procedural safeguards, such as the provision of additional peremptory challenges.

The United States Supreme Court has held that a case in which the death penalty is an option is necessarily different from other criminal cases.  In Woodson v. North Carolina, 428 U.S. 280, 305 (1976), the Court held that the difference between death and all other penalties compels a “difference in the need for reliability in the determination that death is the appropriate punishment.”  Furthermore, in Murray v. Giarratano, 492 U.S.1, 10 (1989), the Court held that the Eighth Amendment requires additional safeguards at the trial level to assure the reliability of the process by which the death penalty is imposed. 


The Supreme Court of Virginia also recognized that capital cases are inherently different from non-capital cases.  In Commonwealth v. Hill, 264 Va. 315, 319, 568 S.E.2d 673, 676 (2002), the defendant in a non-capital case claimed to have the right to question a jury panel about the range of punishment that could potentially be imposed.  In ruling that the defendant had neither a constitutional nor statutory right to question the jury on punishment, the court stated that “the trial of a capital murder case in which a defendant may be subject to the penalty of death is qualitatively different from non-capital cases.”  Id. at 320, 568 S.E.2d 676 (citing Lankford v. Idaho, 500 U.S. 110, 125 n.21 (1991); Zant v. Stephens, 462 U.S. 862, 884-85 (1983))(emphasis added).  Because capital cases are qualitatively different from non-capital cases, potential jurors are necessarily subjected to a more rigorous screening process.



Additional procedural safeguards, specifically in the voir dire process, are constitutionally required in capital murder cases.  In Witherspoon v. Illinois, 391 U.S. 510, 514 (1968),  the trial court excused potential jurors who expressed hesitation to impose the death penalty “without any attempt to determine whether they could nonetheless return a verdict of death.”  The United States Supreme Court held that this practice violated the defendant’s right to an impartial jury under the Sixth and Fourteenth Amendments.  Id. at 518.  A state seeking to seat a “neutral” jury can only “exclude those prospective jurors who stated in advance of the trial that they would not even consider returning a verdict of death.”  Id. at 520.  Thus, in order to protect a capital defendant’s constitutional right to an impartial jury, the Witherspoon Court imposed an additional safeguard preventing states from excusing a potential juror for cause if he or she had negative feelings about the death penalty, unless the juror could not even consider returning such a sentence. 


The Supreme Court of Virginia followed the Witherspoon Court’s reasoning in Patterson v. Commonwealth, 222 Va. 653, 283 S.E.2d 212 (1981).  In Patterson, the trial court refused the defendant’s request to ask potential jurors during voir dire if they would be able to vote for a sentence less than death if they were to convict the defendant of capital murder.  The Supreme Court commuted Patterson’s subsequent death sentence because the trial court’s failure to ask proper questions concerning “the circumstances under which a prospective juror would vote for the death penalty” violated his rights to an impartial jury under the Sixth and Fourteenth Amendments of the United States Constitution and Article I, section Eight of the Constitution of Virginia.  Id. at 658, 283 S.E.2d at 215.  The Patterson court further held that a trial court is required to impose additional safeguards during voir dire because the “selection of an impartial jury permits elimination for cause of those veniremen who are biased in favor of the death penalty under all circumstances as well as those who are biased against its imposition under all circumstances.”  Id. at 659, 283 S.E.2d at 216.  


Peremptory challenges provide one procedural mechanism for protecting and assuring the fairness and reliability of criminal verdicts.  The Defendant needs additional peremptory challenges to ensure that the jury has neither prejudice against him nor a predisposition for a death sentence in this case. Because [Insert here additional facts about the case that would make seating an impartial jury difficult] and, his case has been, and will continue to be, highly publicized throughout ***** County, thus making it more difficult to seat an impartial jury.  The Court must grant the Defendant additional peremptory challenges in order to ensure his constitutional right to a trial by an impartial jury is not violated.  


A trial judge has the discretion to grant additional peremptory challenges to a defendant in order to ensure the defendant’s right to trial by an impartial jury.  In Buchanan v. Commonwealth, 238 Va. 389, 405, 384 S.E.2d 757, 767 (1989), the defendant argued that because he was charged with capital murder, he was automatically entitled to additional peremptory challenges.  The Virginia Supreme Court disagreed with Buchanan’s contention, finding that defendants are not entitled to additional peremptory strikes in a capital murder case.  Id. (citing O’Dell v. Commonwealth, 234 Va. 672, 690, 364 S.E.2d 491, 501 (1988)). However, the Buchanan court also held that “the trial courts have broad discretion to decide how to conduct voir dire.”  Id. at 400, 384 S.E.2d at 764 (citing Fisher v. Commonwealth, 236 Va. 403, 410, 374 S.E.2d 46, 50 (1988)).  Because a peremptory challenge is an essential tool in the voir dire process, the authority to grant additional challenges is clearly within the discretion of the trial judge.  

CONCLUSION
The United States Supreme Court and the Supreme Court of Virginia have both held that a case in which the death penalty is an option is inherently different from all other criminal trials and therefore requires additional procedural safeguards.  Furthermore, the length of the defendant’s trial and the need for alternate jurors require that both parties be granted additional peremptory challenges. Denial of peremptory challenges in excess of those statutorily required would violate the defendant’s right to an impartial jury under the Sixth, Eighth, and Fourteenth Amendments of the United States Constitution and sections Eight and Nine of Article I of the Constitution of Virginia.  

WHEREFORE, Defendant respectfully moves this Honorable Court to grant Defendant’s Motion for Alternate Jurors and Additional Peremptory Challenges.

______________________________

By Counsel




