VIRGINIA:  IN THE CIRCUIT COURT FOR THE COUNTY OF __________
COMMONWEALTH OF VIRGINIA
)
)

v. 

)

Case No. _____________

)


_________________________ 

)

MOTION AND INCORPORATED MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT(S MOTION IN LIMINE TO PRECLUDE THE COMMONWEALTH FROM MAKING STATEMENTS

REGARDING CONDITIONS OF INCARCERATION IN CLOSING ARGUMENT


COMES NOW the Defendant, _________________, by and through counsel, pursuant to Article 1, section 8 of the Virginia Constitution and the Eighth and Fourteenth Amendments to the United States Constitution, and respectfully moves this Court to preclude the Commonwealth from making statements regarding conditions of incarceration in closing argument, for the reasons set forth below. 
This Defendant previously sought permission to introduce—as rebuttal to the Commonwealth’s assertion that Defendant will pose “a continuing serious threat to society”—evidence of the conditions under which he will be incarcerated [ALSO INCLUDE HERE, IF EXCLUDED, EVIDENCE REGARDING THE BASE RATE / FREQUENCY OF VIOLENCE IN PRISON] if he is convicted of capital murder and sentenced to life imprisonment.  This Court relied on a series of Virginia Supreme Court cases to deny Defendant’s request. [CITE CASES RELIED ON BY COURT].  Defendant continues to assert that those cases contravene Defendant’s constitutional rights under Article 1, section 8 of the Virginia Constitution
 and the Eighth and Fourteenth Amendments to the United States Constitution as explicated in Gardner v. Florida, 430 U.S. 349 (1977) and Simmons v. South Carolina, 512 U.S. 154 (1994). 

Because this Court excluded Defendant’s conditions of incarceration evidence, there will be no such evidence before the jury at the close of evidence in the sentencing phase of this trial.  For the reasons set forth below, Defendant therefore submits that it would be improper to allow the Commonwealth to make any statement regarding conditions of incarceration in its closing argument.  To permit such statements would deny Defendant’s right not to be sentenced based upon information (1) that is not supported by evidence in the record, McCoy v. Commonwealth, 125 Va. 771, 99 S.E. 644 (1919) and (2) which Defendant had no opportunity to deny or explain.  See Gardner v. Florida, 430 U.S. 349 (1977); Skipper v. South Carolina, 476 U.S. 1 (1986); Simmons v. South Carolina, 512 U.S. 154 (1994).

In Burns v. Commonwealth, 261 Va. 307, 541 S.E.2d 872 (2001), the trial court excluded the trial testimony of prison officials offered by the defendant to rebut the Commonwealth’s evidence of “future dangerousness.”  Burns, 261 Va. at 338, 541 S.E.2d at 892–93.  However, the Commonwealth argued in closing that the defendant would pose a continuing danger to the prison staff and warned that he could escape from prison.  Burns, 261 Va. at 344, 541 S.E.2d at 896.  In Schmitt v. Commonwealth, 262 Va. 127, 547 S.E.2d 186 (2001), the defendant was again precluded from introducing conditions of incarceration evidence but the Commonwealth argued in its closing that the defendant would have a “wonderful life” in prison if he received a life sentence.  Schmitt, 262 Va. at 146–47, 547 S.E.2d at 199–200.  The Supreme Court of Virginia found that the defendants had not made timely objections to the Commonwealth’s statements.  Thus, the court did not reach the merits of the challenges to the Commonwealth’s closing arguments. Schmitt, 262 Va. at 148, 547 S.E.2d at 200.

This practice of introducing conditions of incarceration evidence by way of closing argument contravenes two well-established legal principles.  First, it has long been the law of Virginia that a closing argument should not ask a jury to speculate on matters not already in evidence.  In McCoy v. Commonwealth, 125 Va. 771, 99 S.E. 644 (1919) the Supreme Court of Virginia reversed a second-degree murder conviction because the Commonwealth’s attorney argued in closing that a weapon had been planted on the victim to support a defense of self-defense.  McCoy, 125 Va. at 778, 99 S.E. at 647.  The court noted that the statement was “unsupported by any evidence in the case,” and went on to rule that such unsupported statements are “prejudicial to the accused, and if not promptly corrected and the jury instructed to disregard them, are ground for reversal.”
  McCoy, 125 Va. at 778, 99 S.E. at 648.  The court later emphasized, in Dingus v. Commonwealth, 153 Va. 846, 149 S.E. 414 (1929), that “every person charged with a crime is entitled to have his case determined solely by the evidence produced at his trial.”  Dingus, 153 Va. at 851, 149 S.E. at 415.  Otherwise, allowing the Commonwealth to discuss conditions of incarceration in closing argument based on evidence not adduced at trial invites jurors to impermissibly rely on unsubstantiated assumptions about the nature of prison life or the frequency of serious violence within the Virginia correctional system.
Reliance by jurors on speculation implicates the second principle underlying the present motion.  In order to prevent a verdict based upon misinformation, the defendant has a constitutional right to rebut any information upon which a jury might rely in imposing a sentence of death.  As a matter of federal constitutional law, a capital defendant has a right to present a complete defense and more specifically, to meet the Commonwealth’s claim that he will pose a future danger to society.  This “right of rebuttal” derives directly from the rule of Gardner, which held that due process is violated when a defendant is sentenced to death on “on the basis of information which he had no opportunity to deny or explain.” Gardner, 430 U.S. at 362.  In Skipper v. South Carolina, 476 U.S. 1 (1986), the United Stats Supreme Court applied Gardner’s rule to capital sentencing.  The Court held that when prosecutors seek death based upon a claim of future dangerousness, due process requires that the defendant be allowed to introduce evidence of positive adjustment to prior incarceration.  Skipper, 476 U.S. at 5.  

This principle from Gardner and Skipper—that fundamental due process requires that a defendant be allowed to rebut evidence upon which the sentencer might have relied—was reaffirmed in Simmons v. South Carolina, 512 U.S. 154 (1994).  The prosecution in Simmons urged the jury to consider the defendant’s future dangerousness in determining the proper sentence.  Simmons, 512 U.S. at 157.  In order to rebut this claim of future dangerousness, defense counsel requested a jury instruction to clarify that “life imprisonment” in the defendant’s case did not carry the possibility of parole.  Id. at 158–60.  The Court held that the trial court’s denial of that instruction violated the Due Process Clause of the Fourteenth Amendment because the defendant “was prevented from rebutting information that the sentencing authority considered.” Id. at 165.
Further, the constitutional importance of a full and fair determination of a defendant’s dangerousness—including the right to rebut the Commonwealth’s claims—has been heightened by the United States Supreme Court’s decision in Ring v. Arizona, 536 U.S. 584 (2002).  Relying on its earlier decision in Apprendi v. New Jersey, 530 U.S. 466 (2000) the Court held that, “[b]ecause Arizona’s enumerated aggravating factors operate as ‘the functional equivalent of a greater offense,’ the Sixth Amendment requires that they be found by a jury” and therefore, proven beyond a reasonable doubt.  Id. at 609.  Thus, after Ring and Apprendi, future dangerousness is effectively an element of the aggravated crime of capital murder for which the death sentence is possible, and must be found beyond by a jury under procedures which satisfy the Due Process Clause.  Further, the defendant’s right to rebut the prosecution’s allegation of future dangerousness is not merely similar but identical to the due process right of any criminal defendant to mount a defense to each element of the offense charged.  

Together, these cases establish a constitutional right to introduce evidence that denies or explains assertions made by the Commonwealth in summation about conditions of incarceration. Excluding a Defendant’s conditions of incarceration evidence at trial but at the same time allowing the Commonwealth to inject arguments about conditions of incarceration in its closing, permits the Commonwealth to exploit an evidentiary ruling and in the process violates Virginia common law, Article 1, section 8 of the Virginia Constitution, and the Eighth and Fourteenth Amendments to the United States Constitution.  

WHEREFORE, the Defendant respectfully submits that this Court preclude the Commonwealth from making any statements to the jury regarding the conditions of prison incarceration faced by the defendant, or about rates of prison violence or any other factual matters not in evidence, and concerning which the defendant has been denied the right to present evidence. 








Respectfully Submitted,
___________________________________
                                                                                    (Defendant)                       

By counsel
�Article I, section 8 of the Virginia Constitution provides in relevant part “[t]hat in criminal prosecutions a man hath a right . . . to call for evidence in his favor . . . .”  VA. Const. art. I, ( 8.


�The trial court in Schmitt dealt with this issue when it gave a curative instruction for the jury to disregard the prosecutor’s statement in closing argument that the defendant used a stolen gun in committing the charged offense.  The court sustained the defendant(s objection because there was no evidence in the record to support the claim that the gun was stolen. Schmitt, 262 Va. at 147–48, 547 S.E.2d at 199–200.
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