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MOTION TO DECLARE THE VIRGINIA 

DEATH PENALTY STATUTES UNCONSTITUTIONAL

Defendant, __________________, by and through his counsel, moves this court to prohibit the imposition of the death penalty against him on the grounds that the Virginia death penalty statutes, specifi​cally Virginia Code §§ 19.2-264.2 through 19.2-264.5 and 17.1-313,
 on their face and as applied, violate the Eighth Amendment prohibi​tion against cruel and unusual punishment, the Sixth Amendment guarantee to a fair trial, and the Fourteenth Amendment guarantee that no person shall be deprived of life without due process of law.  The grounds for this motion are set forth in the accompanying Memorandum of Law in Support of Defendant’s Motion to Declare the Virginia Death Penalty Statutes Unconstitutional.  The grounds are based on Defendant’s rights to be informed of the nature and cause of the action against him, to effective assistance of coun​sel, to a fair and impartial jury, to present a defense, to con​front his accusers, to freedom from cruel and unusual punishment, to due process, and to equal protection of the law, as guaranteed by the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution, as well as Article I, Sections 8, 9 and 11 of the Virginia Constitution.


To the extent that decisions of the Supreme Court of Virginia leave this Court without authority to remedy the constitutional defects identified in this motion and memorandum, these decisions further render unconstitutional the exposure of the defendant to a sentence of death.  Nevertheless, as to those matters and procedures wherein this Court retains discretion, defendant contends that the exercise of that discretion in the manner sought here for is supported by law, and he urges that it be so exercised.


The defendant therefore requests that the Virginia capital murder statutes named above be declared unconstitutional, that the charge of capital murder against the defendant be dismissed, or in the alternative that an order issue prohibiting imposition of a death sentence in this cause.









Respectfully submitted,
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MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION

TO DECLARE THE VIRGINIA DEATH PENALTY STATUTES UNCONSTITUTIONAL 
INTRODUCTION

This is a capital murder case.  The issue before the Court is whether Virginia’s capital murder and death penalty stat​utes, which have never been subjected to plenary review by the United States Supreme Court, are constitutional such that the Defendant may lawfully be tried and sentenced pursuant them.  As is more set out fully below, the Virginia capital murder and death penalty provisions are unconstitutional under both the United States and the Virginia Constitutions for several reasons. 

  
First, contrary to controlling U.S. Supreme Court precedent, the Virginia statutes fail to provide meaningful guidance to the sentencing jury.  The two aggravat​ing factors the jury must consider in determining whether to impose the death penalty, "vileness" and "future dangerousness," are unconsti​tutionally vague and do not provide the sentencer with sufficient guidance to avoid the arbitrary and capricious infliction of a death sentence.  To the extent that the Virginia Supreme Court has interpreted the aggravating factors, these interpretations are constitutionally inadequate to guide the jury’s discretion because of Virginia’s failure to require jury instruc​tions as to the meaning of these terms.  In particular, this lack of jury instruction violates at least the Eighth, Sixth, and Fourteenth Amendments to the United States Constitu​tion, and Sections 9 and 11 of Article I of the Virginia Constitu​tion. This issue is discussed in full in Part I. 

Second, the Virginia scheme fails properly to inform and instruct the jury on its consideration of mitigating evidence.  This omission, which is discussed in Part II, impermissibly exposes Defendant to the substantial risk that he will be executed without proper consideration of evidence that calls for a lesser sentence.  Accordingly, for this reason as well, Defendant’s Eighth and Fourteenth Amendment rights, and his rights under Sections 9 and 11 of Article 1 of the Virginia Constitution would be violated by any death sentence imposed under Virginia’s capital sentencing scheme.

Third, the Virginia statute violates the Eighth and Four​teenth Amendments’ requirement  of heightened reliability in capital sentencing because it allows the Commonwealth to prove the statutory aggravating factor of future dangerousness by evidence of unadjudi​cated criminal conduct, and fails to require that the prosecution satisfy any standard of proof before such conduct may be used.  This issue is fully discussed in Part III.


And fourth, the appellate review procedures of the Virginia statutory scheme render it unconstitutional.  The failure of the Virginia Supreme Court to conduct proportionality and passion/prejudice review consistent with the Eight Amendment and other federal and state constitutional provisions is discussed in Part IV.

ARGUMENT
I.
VIRGINIA’S DEATH PENALTY STATUTES FAIL TO PROVIDE MEANINGFUL GUIDANCE TO A JURY.
In Furman v. Georgia, 408 U.S. 238 (1972), the United States Supreme Court invalidated death penalty statutes nationwide because they failed to provide the sentencer with a "meaningful basis for distinguishing the few cases in which [death] is imposed from the many cases in which it is not."  Id. at 313 (White, J., concurring).  Reaffirm​ing its holding in Furman four years later,  the Supreme Court summarized that holding as follows: 

where discretion is afforded a sentencing body on a matter so grave as the determination of whether a human life should be taken or spared, that discretion must be suitably directed and limited so as to minimize the risk of wholly arbitrary and capricious ac​tion.

Gregg v. Georgia, 428 U.S. 153, 189 (1976).  Amplifying this precept in Godfrey v. Georgia, 446 U.S. 420  (1980), the Court stated: 

if a State wishes to authorize capital punish​ment it has a constitutional responsibility to tailor and apply its law in a manner that avoids the arbitrary and capricious infliction of the death penalty.  Part of a State’s responsibility in this regard is to define the crimes for which death may be the sentence in a way that obviates "standardless [sentencing] discretion." . . . It must channel the sen​tencer’s discretion by "clear and objective standards" that provide "specific and detailed guidance," and that "make rationally review​able the process for imposing a sentence of death."

446 U.S. at 428 (citations omitted).

As previously stated, Virginia’s death penalty statutes provide for two aggravating factors.  The Commonwealth must prove at least one of them beyond reasonable doubt before the jury may impose the death penalty.  Va. Code §§ 19.2-264.2, 19.2-264.4(C).  The "future dangerousness" aggravating factor requires the Commonwealth to 

prove beyond a reasonable doubt that there is a probability based upon evidence of the prior history of the defendant or of the circumstances surrounding the commission of the offense of which he is accused that he would commit criminal acts of violence that would constitute a continuing serious threat to society . . . .   

Va. Code § 19.2-264.4(C).  The "vileness" aggravating factor requires the Commonwealth to prove that the defendant’s "conduct in committing the offense was outrageously or wantonly vile, horrible or inhuman, in that it involved torture, depravity of mind or aggravated battery to the victim."  Id.

As discussed below, neither of these aggravat​ing factors provides sufficiently meaningful instruc​tion to the sentencer to avoid the arbitrary and capricious infliction of a death sentence.  Therefore, both aggravating factors should be declared unconstitutional, and neither may be relied upon by a jury to sentence defendant to death.
  To understand why, it is important to review Virginia Code § 19.264.4, which sets forth the procedures for imposing the death penalty.

A.
The Vileness Factor in Virginia Code §§ 19.2-264.2 and 19.2-264.4(C) is Unconsti​tutional.


As previously stated, Virginia’s death penalty scheme includes a "vileness" aggravating factor.  That factor requires the Commonwealth to prove that the defendant’s "conduct in committing the offense was outrageously or wantonly vile, horrible or inhuman, in that it involved torture, depravity of mind or aggravated battery to the victim."  Va. Code §§ 19.2-264.4(C) and 19.2-264.2.  The United States Supreme Court has not yet reviewed the constitutionality of Virgini​a’s vileness factor or any construc​tion of it.  However, precedent dictates that the statutory language on its face and as applied violates the federal constitution.

1.
The unadorned statutory terms are unconstitutionally vague.


This question is controlled by Godfrey v. Georgia, 446 U.S. 420 (1980) and its progeny.  In Godfrey, a plurality of the United States Supreme Court declared unconstitutional a Georgia aggravating factor that is identical to Virginia’s "vile​ness" factor.  The aggravating factor at issue in Godfrey allowed a jury to sentence a person to death if his offense "was outrageously or wantonly vile, horrible or inhuman in that it involved torture, depravity of mind, or an aggravated battery to the victim."  Id. at 422 (quoting Ga. Code § 27-2534.1(b)(7) (1978)).  The trial judge in Godfrey read this statutory language to the Georgia jury but provided no further instruction.  The United States Supreme Court stated that

[t]here is nothing in these few words, stand​ing alone, that implies any inherent restraint on the arbitrary and capricious infliction of the death sentence.  A person of ordinary sensibility could fairly characterize almost every murder as "outrageously or wantonly vile, horrible and inhuman."

Id. at 428–29.  Finding the unadorned statutory language vague, the Court concluded that Godfrey’s death sentence had been imposed by "a basically uninstructed jury" which had "uncontrolled discretion."  Id. at 429.  Given the trial court’s lack of further instruction, the "jury’s interpretation of [the vileness factor] can only be the subject of sheer speculation."  Id. at 429.  Because there was "no principled way to distinguish this case, in which the death penalty was imposed, from the many cases in which it was not," the Court reversed Godfrey’s death sentence.  Id. at 433.


In Maynard v. Cartwright, 486 U.S. 356 (1988), the Supreme Court reaffirmed Godfrey in unanimously invalidating an Oklahoma death sentence imposed after a jury finding that "the murder was ‘especially heinous, atrocious, or cruel.’"  Id. at 359 (quoting Okla. Stat., tit. 21, §§ 701.12(2) and (4) (1981)).  The Court concluded that "‘especially heinous, atrocious, or cruel’ gave no more guidance than [the] ‘outrageously or wantonly vile, horrible or inhuman’" aggravating factor in Godfrey and set aside the death sentence.  Id. at 363–364.


After Godfrey and Maynard, the Supreme Court upheld Arizona’s limiting construction of "especially heinous, cruel or depraved" when the trial court, rather than a jury, imposed the sentence.  Walton v. Arizona, 497 U.S. 639 (1990) (overruled on other grounds by Ring v. Arizona, 536 U.S. 584, 609 (2002)).
  The Supreme Court distinguished sentences imposed by judges from those imposed by juries, explaining that
[w]hen a jury is the final sentencer, it is essential that the jurors be properly in​structed regarding all facets of the sentenc​ing process.  It is not enough to instruct the jury in the bare terms of an aggravating circumstance that is unconstitutionally vague on its face.  That is the import of our hold​ings in Maynard and Godfrey.  

Id. at 653.


Tuilaepa v. California, 412 U.S. 967 (1994), further underscored the necessity of clear and unambiguous direction to sentencing juries.  The Court reiterated that a state must clearly limit eligibility for the death penalty in order to meet the procedural requirements of the Eighth Amendment, and that the statutory factors that establish a defendant’s death-eligibility must apply only to a subclass of defendants and must not be vague.  Id. at 972 (citing Arave v. Creech, 507 U.S. 463, 471, 474 (1993); Godfrey, 446 U.S. at 428)).  

In Virginia the Commonwealth must prove both the underlying statutory crime and either vileness or future dangerousness in order to render a defendant eligible for the death penalty.  Va. Code § 19.2-264.4(C).  Therefore, in Virginia the vileness factor is an eligibility factor.  However, it altogether fails to limit and meaningfully direct the jury’s discretion as required by the Supreme Court’s Eighth Amendment cases from Godfrey to Tuilaepa.


In 1979, prior to Godfrey, Maynard, Walton, and Tuilaepa, the Virginia Supreme Court upheld a death sentence imposed on the basis of a jury instruction that simply repeated the statutory language of the vileness aggravating factor set forth in § 19.2-264.4(C).  Clark v. Commonwealth, 220 Va. 201, 211, 257 S.E.2d 784, 790 (1979).  The Court explained that each of the terms employed in the state’s vileness factor was commonly used and had an "accepted meaning."  Id. at 211, 257 S.E.2d at 790.  See also, Bunch v. Commonwealth, 225 Va. 423, 447, 304 S.E.2d 271, 285 (1983), cert. denied, 464 U.S. 977 (1983) ("Indeed, as to the trial court, Godfrey does not require that the court do any more than state exactly what the statute says." (internal quotation marks omitted)).  As previously stated, though, Virginia’s vileness factor is identical to that found unconstitu​tional in Godfrey.  Smith v. Commonwealth, 219 Va. 455, 478, 248 S.E.2d 135, 149 (1978), cert. denied, 441 U.S. 967 (1979) (stating, in pre-Godfrey case, that statutory vileness aggravating factor in Virginia "is the same as that in the Georgia statute").
  


Just as the Supreme Court’s decision in Godfrey con​trolled its decision in Maynard, so too does the Godfrey decision and its progeny control the decision in this case.  As a matter of federal constitutional law, the vileness provision of the Virginia death penalty statute, without further elucidation, is impermissibly vague.  The Virginia Supreme Court’s decision in Clark predates Godfrey, but none of Clark’s progeny distinguish Godfrey.  Clark and its progeny are inconsistent with the United States Constitution which prohibits the "arbitrary and capricious infliction of the death sentence" and, therefore, should not be followed.  Godfrey, 446 U.S. at 428; Maynard, 486 U.S. at 364; Walton, 497 U.S. at 653.  

2.
The vileness factor as construed by the Virginia Supreme Court is unconstitutionally vague.
An unconstitutionally vague statute may be saved if a state limits its construction to provide "meaningful guidance to the sentencer."  Walton, 497 U.S. at 655.  Of course, limiting instruc​tions may themselves be unconstitutionally vague.  Shell v. Mississippi, 498 U.S. 1 (1990).  In 1990, relying upon Godfrey and Maynard, the United States Supreme Court invalidated the trial court’s instruction limiting Mississippi’s aggravating factor of "especially heinous, atrocious, or cruel" because the instruction was not "constitutionally sufficient."  Id.  The instruction in Shell was as follows:  "The word heinous means extremely wicked or shockingly evil; atrocious means outrageously wicked and vile; and cruel means designed to inflict a high degree of pain with indiffer​ence to, or even enjoyment of, the suffering of oth​ers."  Shell, 298 U.S. at 2 (Marshall, J., concurring) (citations omitted).
With this federal precedent in mind, this Court must consider Virginia’s attempt to define its "vileness" aggravating factor.  In Smith v. Commonwealth, the Supreme Court of Virginia construed "the words ‘depravity of mind’ . . . to mean a degree of moral turpitude and psychical debasement surpassing that inherent in the definition of ordinary legal malice and premeditation."  219 Va. 455, 478, 248 S.E.2d 135, 149 (1978).  It then construed "aggravated battery" to mean "a battery which, qualitatively and quantitatively, is more culpable than the minimum necessary to accomplish an act of murder."  Id.  "Torture," the third element of Virginia’s "vileness" factor, is also constitutionally infirm.  The Virginia Supreme Court has not attempted to define "torture," nor does any definition of it appear in the state’s model jury instructions.  See Va. Model Jury Instruction Nos. 33.122 and 33.125.  The term "torture" is subject to various inter​pretations and its application in Virginia is not given meaningful content, therefore Virginia’s use of "torture" as an element of the "vileness" aggravating factor leaves a sentencing jury with unbridled discretion to inflict the death penalty in an arbitrary fashion.  

(a)
Virginia’s construction of "depravi​ty of mind" fails to satisfy the Eighth Amendment rule of Godfrey.
The definition of "depravity of mind" is inadequate.  Smith’s phrase, "moral turpitude and psychical debasement," is no more informative than the unconstitutionally vague phrases "outrageously or wantonly vile," "especially heinous, atrocious or cruel," or "extremely wicked or shockingly evil."  Godfrey, 446 U.S. at 428–429; Maynard, 486 U.S at 363–64; Shell 498 U.S. at 3 (Marshall, J., concurring).  Accordingly, any limiting instruction using either—"moral turpitude" or "psychical debasement"—or both is unconstitution​ally vague.  Id. (Marshall, J., concur​r​ing).

The Virginia Supreme Court’s definition of "depravity of mind" requires the sentencing jury to make legal determinations, which it is incompetent to do.  First, in its definition of "depravity of mind," the Supreme Court refers to "the definition of ordinary legal malice and premeditation."  Smith, 219 Va. at 478, 248 S.E.2d at 149.  However, neither "the definition of ordinary legal malice" nor "premeditation" is self-explanatory, leaving a sentencing jury to fashion its own definitions of these terms of art.  Second, the Virginia Supreme Court’s definition of "depravity of mind" charges the jury with the impossible task of determining both the "degree of moral turpitude" and "psychical debasement" present in the capital felony and "inherent" in the unexplained definitions of "legal malice" and "premeditation."  Id.  Finally, each jury must make these determinations without reference to any standard, and the Virginia Supreme Court has specifically refused to require capital sentencing juries to be instructed on "ordinary" malice and premeditation so as to provide some benchmark by which to understand the level of "psychical debasement" required to establish "depravity of mind."  Juniper v. Commonwealth, 271 Va. 362, 430–31, 626 S.E.2d 383, 426 (2006).  For each of these reasons, the Virginia Supreme Court’s definition of "depravi​ty of mind" is unconstitutionally vague.

(b)
Virginia’s construction of "aggravated bat​tery" is inadequate under the Eighth Amendment.  
The Virginia Supreme Court has defined "aggravated battery" as a "battery which, qualitatively and quantitatively, is more culpable than the minimum necessary to accomplish an act of murder."  Smith, 219 Va. at 478, 248 S.E.2d at 149.  Necessary to this definition is a comparative evaluation of the murder committed by the defendant and other murders in a context in which there is no standard unit of measure and for which jurors are unprepared.  "The minimum necessary to accomplish an act of murder" is not a viable standard because it erroneously presupposes uniform understanding of what is medically and legally minimally necessary to accomplish murder.  Because the limiting construction provides no standard by which jurors can measure culpability, the presence or absence of the aggravating factor turns upon the vagaries of each juror’s best guess.  Inasmuch as the definition of aggravated battery fails to provide meaningful guidance to the sentencing jury, it too must be declared unconstitutionally vague.

Because Virginia’s definitions of "aggravated battery" and "depravity of mind" each depend on legal terminology and require comparisons between the case at issue and the unknown, they exacer​bate rather than remedy the vagueness of the statutory language setting forth the "vileness" aggravating factor.  Accordingly, they should not be used in instructions because they will confuse the jury.  See H.W. Miller Trucking v. Flood, 203 Va. 934, 936, 128 S.E.2d 437, 439 (1962) ("The general principle relating to instructions is well settled in Virginia.  Their office is to fully and fairly inform the jury as to the law of the case applicable to the particular facts, and not to confuse them.").

3.
Even if the Virginia Supreme Court’s construction of the "vileness" factor were adequate, its implementation is unconstitutional.
(a)
Richardson v. United States requires the jury unanimously find the existence of each element of a crime in order to convict.
In Richardson v. United States, the defendant was convicted of engaging in a continuing criminal enterprise (CCE).  526 U.S. 813, 816 (1999).  To prove a CCE, the government had to prove a series of violations of the federal drug statues.  Id. at 815–16.  At trial, the judge instructed the jurors "that [to find a series] they ‘must unanimously agree that the defendant committed at least three federal narcotics offenses,’" but that they did "‘not have to agree as to the particular . . . offenses committed by the defendant.’"  Id. at 816.  The issue on appeal was whether the phrase "series of violations" referred to one element made up of several possible sets of facts that a jury need not agree on or whether the phrase created several elements each of which the jury had to agree upon unanimously and separately.  Id. at 817–18.  The United States Supreme Court concluded the CCE statute created several elements, namely the underlying violations, which formed the "series of violations," upon which the jury had to agree unanimously.  Id.  In so concluding, the Court relied heavily upon the CCE statutory language but also noted that the Constitution limits the government’s "power to define crimes in ways that would permit juries to convict while disagreeing about means, at least where the definition risks serious unfairness and lacks support in history or tradition."  Id. at 820.

The Richardson Court provided some guidance as to what constitutes an element and what is merely an "underlying brute fact[]," making "up a particular element."  Id. at 817.  The Court used a hypothetical robbery statute to illustrate the difference.  In that hypothetical statute, an element of robbery was force or threat of force, therefore a jury must unanimously find force or a threat of force in order to convict the defendant of robbery.  The jury would not need to be unanimous about whether the threat of force was created by a gun or a knife, because a gun or a knife are merely the means—the underlying brute facts of the element of threat of force—not an element of robbery itself.  Id.

The Virginia capital sentencing scheme presents the jury with a situation similar to that confronted by the jury in Richardson.  A capital jury in Virginia may choose among three elements in finding vileness: torture, depravity of mind, or aggravated battery. Va. Code § 19.2-264.2 (2003).  The Richardson jury was permitted to find the defendant guilty of a series of violations while disagreeing about which violations the defendant actually committed.  This is the precise situation the Virginia vileness elements present:  A jury need not agree which element is the basis for its finding of vileness.  The Richardson Court’s holding that the jury must find unanimously which of the alleged violations provided the basis for the jury’s finding of a "series," mandates that a Virginia capital jury considering the vileness aggravating factor must unanimously agree upon which elements of vileness form the basis of its finding of vileness.  

Virginia law, however, is to the contrary.  In Jackson v. Commonwealth, 266 Va. 423, 587 S.E.2d 532 (2003), the defendant requested a jury instruction and verdict form requiring unanimous agreement on one or more of the vileness elements.  Id. at 434, 587 S.E.2d at 541.  On appeal, Jackson argued that the trial court’s denial of the instruction and form denied him due process.  Id.  Relying upon Clark v. Commonwealth, 220 Va. 201, 213, 257 S.E.2d 784, 791 (1979), which held that the jury is not required to identify the element or elements of the vileness factor upon which it bases its decision, the Jackson Court rejected Jackson’s argument.  Id.  The court distinguished Richardson from Jackson and held

the element the jury was required to find unanimously to impose the death sentence was the aggravating factor of vileness, which requires the defendant’s actions be "outrageously or wantonly vile, horrible or inhuman."  Code § 19.2-264.2.  Depravity of mind, aggravated battery, and torture are not discrete elements of vileness that would require separate proof but rather are "several possible sets of underlying facts [that] make up [the] particular element."

Id. at 434–35, 587 S.E.2d at 541 (quoting Richardson, 526 U.S. at 817).

The Jackson Court explained that the individual vileness elements were not elements like force is an element of robbery, but rather, were more comparable to the difference between a defendant’s use of a gun or knife to satisfy the force element.  Id. at 434, 587 S.E.2d at 541.  The court’s error, however, is revealed in this flawed analogy.  The Virginia capital sentencing scheme defines the vileness aggravating factor with three discrete elements:  torture, depravity of mind, or aggravated battery to the victim.  Va. Code § 19.2-264.4(C) (2003).  These three elements are not merely examples of vile behavior, but rather are the three distinct and separate elements which the statute itself identifies as constituting the vileness aggravating factor.  Id.  To allow a jury to gloss over these differences, thereby "permitting a jury to avoid discussion of the specific factual details . . . will cover-up wide disagreement among the jurors about just what the defendant did, or did not, do."  Richardson, 526 U.S. at 819.  This level of ambiguity is impermissible in a capital murder trial, given the constitutionally-mandated heightened standard of reliability for capital cases.  See Woodson v. North Carolina, 428 U.S. 280, 305 (1976).

Virginia’s failure to require jury unanimity implicates two constitutional rights.  First, a defendant’s Sixth and Fourteenth Amendment right to a jury trial is violated if his jury is not required unanimously to find all elements of a crime before convicting him, and all elements of an aggravating factor before sentencing him to death.  It is the very function of the jury to decide all questions of fact necessary to make a guilt/innocence and life/death determination.  Failure to comply with the historic trial requirement of jury unanimity would deny a defendant his Sixth and Fourteenth Amendment constitutional right to a jury trial.

Second, a defendant’s Fourteenth Amendment right to due process would be violated if a jury were permitted to convict or sentence a defendant to death without a unanimous finding of all elements of capital murder and of the statutory aggravating factor.  A defendant has a constitutional right to know the crime for which he is convicted and the statutory aggravating factor for which he is sentenced to death.  Without jury unanimity as to the elements of both capital murder and the statutory aggravating factor, the defendant cannot know the basis for a guilty verdict and for a death sentence.  Without that fundamental knowledge, a defendant’s constitutional right to due process right will be violated.

(b)
Ring v. Arizona requires the jury find every element that subjects a defendant to the death penalty unanimously and beyond a reasonable doubt.

Because Richardson compels recognition of Virginia’s vileness sub-elements as offense elements, Ring v. Arizona, 536 U.S. 584 (2002), requires the jury to find at least one of the three vileness elements beyond a reasonable doubt.  In Ring, the Supreme Court held that a capital defendant is entitled to a jury determination of any fact upon which the legislature conditions an increase in maximum punishment.  Id. at 589.

Ring was convicted of first degree murder, for which Arizona law imposes a maximum sentence of either life imprisonment or death, depending on the existence or absence of statutory aggravating circumstances.  Id. at 592.  Prior to Ring, an Arizona trial judge conducted a separate sentencing hearing, held after the guilt-innocence phase, to determine the existence or nonexistence of the enumerated aggravating and mitigating circumstances.  See Ariz. Rev. Stat. § 13-703(E) (West 2002).  Arizona law then authorized the judge to sentence the defendant to death only if there was at least one aggravating circumstance and there were no mitigating circumstances sufficiently substantial to call for leniency.  Id.  Ring invalidated this sentencing scheme as a Sixth Amendment violation because it entrusted a finding of an element, namely the existence of an aggravating factor, to a judge rather than to a jury.  Ring, 536 U.S. at 609.

Arizona’s statutory scheme violated the Sixth Amendment by exposing defendants to a greater punishment than that authorized by the jury because under Arizona law the jury did not make the factual determination of the aggravating circumstances.  Accordingly, Ring mandates that a jury find the existence, beyond a reasonable doubt, of an aggravating factor which subjects the defendant to the greater punishment of death.  To satisfy Ring, Virginia’s capital sentencing scheme must require that at least one specific vileness element be proven beyond a reasonable doubt and agreed upon unanimously by the jury.

Ring’s holding also calls into question the constitutionality of permitting an appellate court to conclude after trial that the evidence supports a finding of one of the vileness elements, and that the jury therefore could have found the existence of one of the vileness elements unanimously and beyond a reasonable doubt.  See Bell v. Cone, 543 U.S. 447, 454 n.6 (2005) (per curiam) ("Because Ring does not apply retroactively, this case does not present the question whether an appellate court may, consistently with Ring, cure the finding of a vague aggravating circumstance by applying a narrowing construction.").  Ring requires a jury to find all facts that increase the maximum punishment to which a defendant may be subjected.  The three alternative elements of vileness—torture, depravity of mind, and aggravated battery—are each facts, the finding of which subjects a defendant to the death penalty.  If the jury is not instructed that it must unanimously find at least one of the vileness elements beyond a reasonable doubt in order to find that the Commonwealth has proven the vileness aggravating factor beyond a reasonable doubt, the requirements of Ring are not satisfied.  No post-trial appellate determination that the evidence would have supported a unanimous jury finding beyond a reasonable doubt the existence of at least one of the vileness elements can make up for this denial of a defendant’s jury trial right.  Ring carved out no appellate review exception to its rule that "[c]apital defendants . . . are entitled to a jury determination of any fact on which the legislature conditions an increase in their maximum punishment."  Because Virginia law fails to recognize or honor this constitutional requirement, its capital sentencing scheme cannot be applied consistent with the federal constitution.
4.
Virginia’s vileness​ factor, as applied, un​constitutionally denies Defendant notice and a mean​ingful op​portunity to be heard.


The Sixth and Fourteenth Amendments to the United States Constitution entitle a defendant to be informed of the nature and cause of the accusation against him.  Rosen v. United States, 161 U.S. 29, 40 (1896); Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 313 (1950) ("Many controversies have raged about the cryptic and abstract words of the Due Process Clause but there can be no doubt that at a minimum they require that deprivation of life, liberty or property by adjudication be preceded by notice and opportunity for hearing appropriate to the nature of the case.").  Virginia law also requires that the Commonwealth explain in "plain and unequivocal terms the offense" of which a defendant is accused.  Riner v. Commonwealth, 145 Va. 901, 907, 134 S.E. 542, 543–44 (1926).  Because a penalty of death is absolute and unique, both federal and state law recognize that a defendant accused of capital murder has a heightened need for adequate notice and a fair opportunity to be heard on any matter at issue, during any phase of the prosecution.  Lankford v. Idaho, 500 U.S. 110, 127 (1991); Lockett, 438 U.S. at 604; Woodson, 428 U.S. at 305.


In Lankford, the Supreme Court reiterated that the sentencing phase of a capital murder trial "is sufficiently like a trial in its adversarial format and in the existence of standards for decision" that defense counsel’s role is "to ensure that the adversarial testing process works to produce a just result under the standards governing decision."  500 U.S. at 127 (quoting Strickland v. Washington, 466 U.S. 668, 686–87 (1984)).  Defense counsel is necessarily disabled from ensuring justice where, as here, the standards for decision are not available to counsel.  Such standards are not available here, because the vileness factor set forth in Va. Code §§ 19.264.2 and 19.264.4(C) and as construed by the Smith court is meaningless.


The Commonwealth has not committed to any limiting construction of the vileness factor.  The Virginia Supreme Court has said that the court constructions are not "the best or the only ones."  Clark, 220 Va. at 211, 257 S.E.2d at 790.  This leaves Virginia trial courts free to define the statutory aggravating terms in novel ways, so long as those innovative definitions are not inconsistent with the Smith definitions.

As discussed above, any aggravating factor upon which the Commonwealth relies becomes an element of its case for the death penalty.  Ring v. Arizona, 536 U.S. at 589.  Because the vileness factor is susceptible to many interpretations and definitions, a defendant cannot know which definition will be applied by a court, a jury, or the prosecution in his case, and therefore has no notice of or opportunity to defend against the version of vileness involved in his trial.
  


In sum, the vileness aggravating factor is unconsti​tutional both facially and as applied.  The burden is on the Commonwealth to define its aggravating factors in a constitutionally sufficient way.  Godfrey, 446 U.S. at 428.  The Commonwealth has not produced a definition of the vileness factor that passes constitu​tional muster.  Therefore, that factor may not constitutionally be considered by any jury empanelled to sentence the defendant.

B.
The Future Dangerousness Aggravating Factor Is
Unconstitutionally Vague.


Virginia Code § 19.2-264.4(C) provides that a defendant shall not be sentenced to death unless the Commonwealth proves beyond a reasonable doubt that there is a "probability that [the defendant] would commit criminal acts of violence that would constitute a continuing serious threat to society."  The Code states that 

[t]he penalty of death shall not be imposed unless the Commonwealth shall prove beyond a reasonable doubt that there is a probability based upon evidence of the prior history of the defendant or of the circumstances surrounding the commission of the offense of which he is accused that he would commit criminal acts of violence that would constitute a continuing serious threat to society.

Va. Code § 19.2-264.4(C).


As Professor Black pointed out decades ago, the phrase "probabili​ty beyond a reasonable doubt," "is and can be only puzzling—even mind-boggling—to a jury or to anybody. . . . The terms ‘probability’ and ‘beyond a reasonable doubt’ are repugnant and at war with one another in the common speech in which juries, like all of us, talk and think."  Charles L. Black, Jr., Due Process for Death:  Jurek v. Texas and Companion Cases, 26 Cath. U. L. Rev. 1, 4 (1976).

In Godfrey v. Georgia, the United States Supreme Court held that 

if a State wishes to authorize capital punishment it has a constitutional responsibility to tailor and apply its law in a manner that avoids the arbitrary and capricious infliction of the death penalty.  Part of a State’s responsibility in this regard is to define the crimes for which death may be the sentence in a way that obviates "standardless [sentencing] discretion" . . . It must channel the sentencer’s discretion by "clear and objective standards" that provide "specific and detailed guidance," and that "make rationally reviewable the process for imposing a sentence of death."

446 U.S. at 428 (citations omitted).  The Virginia future dangerousness statutory aggravating factor does not satisfy this mandate.  Instead, it is the embodiment of "standardless discretion," the antithesis of "clear and objective standards," and cannot provide any guidance to a jury.  Furthermore, the Virginia Supreme Court has failed to substantially narrow or clarify the future dangerousness aggravating factor, so it must be evaluated on its face.

1.
The future dangerousness aggravating factor is unconstitutionally vague on its face.

In Godfrey, the Supreme Court observed that "[a] person of ordinary sensibility could fairly characterize almost every murder as ‘outrageously or wantonly vile, horrible and inhuman.’"  446 U.S. at 428–29.  A person of ordinary sensibility could also fairly find for every murderer a "probability that he would commit criminal acts of violence that would constitute a continuing serious threat to society."  The future dangerousness aggravating factor invites the jury to reach the reasonable conclusion that any murderer may kill again, and therefore it completely fails to channel the jury’s discretion or provide detailed guidance for the jury’s deliberation.  


The future dangerousness aggravating factor asks a jury to determine whether the Commonwealth has proved a "probability" "beyond a reasonable doubt."  Va. Code § 19.2-264.4(C).  The word "probability" is ambiguous and subject to many interpretations.  See, e.g., Random House Webster’s Unabridged Dictionary 1541 (2001) ("[A] strong likelihood or chance of something"); Id. ("[T]he relative possibility that an event will occur, as expressed by the ratio of the number of actual occurrences to the total number of possible occurrences"); The Oxford English Dictionary 534 (2d ed. 1989) ("The quality or fact of being probable; the appearance of truth, or likelihood of being realized, which any statement or event bears in the light of present evidence; likelihood"); Roget’s II The New Thesaurus 767 (3d. ed. 1995) ("The likeliness of a given event occurring; chance; likelihood; odds; possibility; prospect").  Ballentine’s Law Dictionary 998 (3d ed. 1969) ("Likelihood, but coupled with some uncertainty, of occurrence.").
  Probability is best understood as a unit of measurement and without a modifier such as "strong" or "very high," a jury cannot know what level of probability the Commonwealth must prove beyond a reasonable doubt.  Instructing the jury to determine whether the Commonwealth has proven beyond a reasonable doubt that there is (some undetermined level of) probability that the defendant will commit some criminal violent act at some point in the future is so inherently confusing that any jury, once so instructed, is exercising unguided discretion.  

The confusing standard is exacerbated by the fact that the statutory verdict form given to the jury does not even use the words "beyond a reasonable doubt."  Va. Code § 19.2-264.4(D).  Rather, the codified form only uses the word "probability."  Id.  Thus, there is a substantial risk that the already confused jury will not use the proper standard of proof, but will instead latch onto the more understandable, yet misleading, verdict form and find only a probability of future dangerous​ness before imposing the death penalty. 

The remainder of the language is so vague that it is incapable of giving any meaningful guidance to a jury.  The phrase "criminal acts of violence" is too broad.  It suggests no particular degree of criminality—misdemeanor or felony—or of violence—against a person or against property.  Furthermore, "continuing serious threat to society" is undefined and susceptible to multiple interpretations.  Does "continuing" mean that the individual will be a threat to commit many violent acts throughout the future, or that he represents a threat to commit one violent act, and that threat will continue throughout the future without diminishing?  Does "serious" refer to the degree of threat—severe as opposed to de minimus—or does it instead refer to the likelihood of the threat?  Undefined "society" may be defined by jurors to include themselves and their neighbors; however, defendants convicted of offenses committed after January 1, 1995, are not eligible for parole and will by virtue of their conviction of capital murder never be in contact with that "society." Va. Code §§ 53.1-40.1, 53.1-165.1.  "Society," as interpreted by jurors, may refer to the prison community, the county, city, state, or nation.  In sum, the instruction is a  collection of subjective terms whose aggregate effect can only be confusion. 

2.
The future dangerousness aggravating factor is unconstitutionally vague as applied.
The Supreme Court of the United States has imposed an obligation on the states to clarify and narrow aggravating factors that are unconstitutionally vague on their face.  

When a jury is the final sentencer, it is essential that the jurors be properly instructed regarding all facets of the sentencing process.  It is not enough to instruct the jury in the bare terms of an aggravating circumstance that is unconstitutionally vague on its face.

Walton v. Arizona, 497 U. S. 639, 653 (1990) (overruled on other grounds by Ring v. Arizona, 536 U.S. 584 (2002)).  It is therefore necessary to clarify the vague language of the future dangerousness aggravating factor, but the Supreme Court of Virginia has refused to narrow its reach.  Juries in Virginia are routinely not given any narrowing construction of future dangerousness.  See Clark v. .Commonwealth, 220 Va. 201, 211, 257 S.E.2d 784, 790–91 (1979) (finding that it was not reversible error for the trial judge to refuse to give the jury the Smith definitions of "depravity of mind" and "aggravated battery").
Some of the terms in the statute have been "defined."  In Mickens v. Commonwealth, the Supreme Court of Virginia noted that it had previously defined "probability" as "a reasonable probability, i.e., a likelihood substantially greater than a mere possibility."  247 Va. 395, 403, 442 S.E.2d 678, 684 (1994).  Thus, the Court explained, "‘probability,’ in the statutory context in which it is used, is not ambiguous."  Id.  The clarity and effectiveness of such a "definition" is debatable, but because the Virginia Supreme Court has not required that juries be given the limiting definition (despite the implicit mandate of Ring v. Arizona that such instructions be given), the efficacy of the construction is irrelevant.  

The application of the future dangerousness aggravating factor has been unfettered.  The Supreme Court of Virginia has held that a defendant with no history of violence can be sentenced to death based on the future dangerousness factor because of the manner in which the capital offense is committed.  Murphy v. Commonwealth, 246 Va. 136, 144–45, 431 S.E.2d 48, 53 (1993) ("The facts and circumstances surrounding the planned murder for hire of James is sufficient to support the trial court’s finding of future dangerousness.").  Courts permit juries to consider wholly irrelevant evidence offered to support the future dangerousness factor, such as evidence of a bigamous marriage.  King v. Commonwealth, 243 Va. 353, 370, 416 S.E.2d 669, 678 (1992).  See also, Quesinberry v. Commonwealth, 241 Va. 364, 380, 402 S.E.2d 218, 227 (1991) ("His use of illegal drugs is relevant to the issue of ‘future dangerousness.’"); Strickler v. Commonwealth, 241 Va. 482, 496–97, 404 S.E.2d 227, 236 (1991) (evidence of tampering with a vending machine and passing counterfeit money supports future dangerousness).  Given this precedent, every criminal—capital murderer and otherwise—could be made to fit within the parameters of the future dangerousness aggravating factor. 


The future dangerousness aggravating factor has no limitations.  The aggravating factor as written and as applied is an unfocused appeal to a jury’s fear, and thus encourages the arbitrary and capricious application of the death penalty in Virginia.  The future dangerousness aggravating factor is unconstitutionally vague, both on its face and as applied, and therefore it must not be relied upon by the jury in this case.

II.
VIRGINIA IMPOSES UNCONSTITUTIONAL BARRIERS TO THE JURY’S CONSID​ERATION OF MITIGATION EVIDENCE.


Virginia does not require instruction to the jury regarding (1) the duty of the jury to consider mitigating evidence; (2) the meaning of evidence in mitigation; (3) the absence of any burden of proof on the defendant regarding mitigation evidence presented, or (4) the liberty that each juror has to consider and give effect to such mitigating evidence.  The absence of jury instruc​tions on each of these critical aspects of mitigating evidence violates the Eighth and Fourteenth Amendments to the U.S. Constitu​tion and Article I, Sections 9 and 11 of the Virginia Constitution.

A.
United States Supreme Court Precedent Requires Jury Instruc​tion To Permit A Jury To Give Effect To Mitigation Evidence.

That a jury "sentencer may not refuse to consider or be precluded from considering any relevant mitigating evidence is . . . well established."  Mills v. Maryland, 486 U.S. 367, 374–75 (1988) (em​phasis in original) (internal quotations omitted).  It follows, therefore, that state procedures are unconstitutional if they hinder the jury’s ability to consider or give effect to any mitigating evidence.  Penry v. Lynaugh, 492 U.S. 302, 321 (1989).  Under United States Supreme Court precedent, whether the barrier to the sentence​r’s consideration of all mitigating evidence is interposed by statute, by the sentencing court, or by an evidentiary ruling is not controlling.  Mills, 486 U.S. at 375.

To permit a juror to give full effect to any evidence in mitigation, the federal constitution precludes a state from allowing a jury to restrict its consideration of mitigation evidence to that evidence upon which jurors agree constitutes evidence relevant to leniency.  In Mills, the Supreme Court reversed a death sentence because the jury instructions and verdict form suggested that the jury must be unanimous as to the mitigation factors that it considered.  Id. at 374.  These state procedures were unconstitution​al because they created a "substan​tial probability that reasonable jurors . . . well may have thought they were precluded from considering any mitigation evidence unless all 12 jurors agreed on the existence of a particular such circumstance."  Id. at 384.  See also, McKoy v. North Carolina, 494 U.S. 433, 439 (1990) (striking down death penalty statute that required unanimity among jurors as to mitigating factors because such a procedure "allows one holdout juror to prevent the others from giving effect to evidence that they believe calls for a sentence less than death" (internal quotations omitted)).


In Lockett v.Ohio, the Supreme Court invalidated Ohio’s death penalty statute that restricted jury consideration to only certain mitigating factors.  438 U.S. 586, 604–05 (1978).  The Court held that

the Eighth and Fourteenth Amendments require that the sentencer, in all but the rarest kind of capital case, not be precluded from consid​ering, as a mitigating factor, any aspect of a defendant’s character or record and any of the circumstances of the offense that the defen​dant proffers as a basis for a sentence less than death.

Id. (emphasis in original).  The Court stressed the importance of each juror’s consideration of all mitigation evidence to the ability of each juror to give weight to such evidence.  It declared that

a statute that prevents the sentencer in all capital cases from giving independent mitigat​ing weight to aspects of the defendant’s character and record and to circumstances of the offense proffered in mitigation creates the risk that the death penalty will be im​posed in spite of factors which may call for a less severe penalty.  When the choice is between life and death, that risk is unaccept​able and incompatible with the commands of the Eighth and Fourteenth Amendments.

Id. at 605.  The Supreme Court has reiterated time and again that a state must inform the jury that it must consider and give effect to any mitigating evidence.  See, e.g., Eddings v. Oklahoma, 455 U.S. 104, 114–15 (1982) (reversing death sentence because the judge did not consider defendant’s troubled childhood and emotional disturbance); Skipper v. South Carolina, 476 U.S. 1, 8–9 (1986) (reversing death sentence because jury was prevented from considering defendant’s satisfactory adjustment to prison life); Penry v. Lynaugh, 492 U.S. 302, 328 (1989) (reversing death sentence because jury was not instructed that it could consider defendant’s mental retardation and abused background when deliberating punishment); Penry v. Johnson, 532 U.S. 782, 803–04 (2001) (reversing death sentence because the instructions to the jury on how to give effect to the mitigating evidence were "ineffective and illogical"); Tennard v. Dretke, 542 U.S. 274, 285–86 (reversing death sentence when jury was not permitted to consider defendant’s low I.Q. as mitigating evidence) (2004); Smith v. Texas, 543 U.S. 37, 48 (2004)  (reversing death sentence because the oral instructions regarding mitigating evidence conflicted with the verdict forms which did not mention mitigating evidence).
B.
Virginia’s Lack of Instructions Regarding Mitigation Evidence Renders Virginia’s Death Penalty Unconstitutional.

Virginia fails to provide any instruction on mitigation evidence to a capital jury.  Four of the resulting constitutional violations are discussed below.

1.
Virginia fails to instruct a jury how evi​dence relevant to mitigation must be consid​ered.                            

Virginia does not instruct a jury in a death penalty case that it must consider and give effect to any evidence relevant to mitigation.  Virginia Code § 19.2-264.4(B) illustrates, in a non-exclusive way, types of evidence that may be considered by a jury in mitigation.  The Model Jury Instruction informs the jury that it should consider mitigating evidence, but does not incorporate the statutory examples of mitigation evidence.  Nor does the Model Jury Instruction require each juror to consider mitigation evidence.  Virginia Model Jury Instruction No. 33.127.  Moreover, the Virginia Supreme Court has repeatedly rejected any instruction explaining to the jury how it is to consider mitigating evidence.
  See, e.g., Yeatts v. Commonwealth, 242 Va. 121, 126, 410 S.E.2d 254, 258 (1991); Mackall v. Commonwealth, 236 Va. 240, 257–58, 372 S.E.2d 759, 770 (1988); Le Vasseur v. Commonwealth, 225 Va. 564, 594–95, 304 S.E.2d 644, 661 (1983); Juniper, 271 Va. at 430–31, 626 S.E.2d at 426.  Virginia’s refusal to instruct the jury that it must give effect to any mitiga​tion evidence violates Mills, Lockett, and their progeny.

2.
Virginia fails to inform a jury of the meaning of mitigation evidence.

The following instruction has been endorsed by the Virginia Supreme Court:

[T]he jury was instructed that the death penalty could not be imposed unless the Commonwealth proved at least one of the statutory predicates ("dangerousness" or "vileness," framed in the statutory language) beyond a reasonable doubt.  Even if one or both were proved, the jury was told only that it may fix the punishment at death; but if the jury believed from all the evidence that the death penalty was not justified, then it shall fix punishment at life imprisonment.  

Le Vasseur, 225 Va. at 594–95, 304 S.E.2d at 661.  See also Jackson v. Commonwealth, 255 Va. 625, 650, 499 S.E.2d 538, 554 (1998); George v. Commonwealth, 242 Va. 264, 283, 411 S.E.2d 12, 23 (1991).  Not only does the instruction fail to explain what mitigating evidence is, provide examples of mitigating evidence or tell the jury how it may consider mitigating evidence, it fails to mention mitigating evidence at all.
The Virginia Supreme Court has repeatedly declined to require trial courts to give juries examples of mitigating evidence, citing concerns that providing examples would discourage the jury from giving weight to mitigating evidence not encompassed by the examples.  See, e.g., Watkins v. Commonwealth, 229 Va. 469, 490–91, 331 S.E.2d 422, 438 (1985); Clark v. Commonwealth, 220 Va. 201, 212, 257 S.E.2d 784, 791 (1979); Smith v. Commonwealth, 219 Va. 455, 479, 248 S.E.2d 135, 149 (1978).  On the other hand, the General Assembly included examples of mitigating evidence in the Virginia Code, indicating that the legislature decided that mitigation examples would be helpful to the sentencer.  See Va. Code § 19.264.4(B).  Any concern the Virginia Supreme Court has about misleading a jury into believing that the statutory mitigating evidence examples are exhaustive could easily be remedied by explaining to the jury that they are only examples.

3.
Virginia refuses to instruct a jury that there is no burden of proof regarding the existence of mitiga​tion evidence.
The Virginia Supreme Court has held that the trial court may not instruct the jury as to the burden of proof necessary to consider a mitigating factor, stating that there is no authority for such an instruction.  See, e.g., Mackall v. Commonwealth, 236 Va. 240, 257–58, 372 S.E.2d 759, 770 (1988);
 Le Vasseur, 225 Va. at 594 n.4, 304 S.E.2d at 660 n.4.  In this regard, the United States Supreme Court has emphasized that any evidence that is relevant to mitigation must be considered by the jury.  See, e.g., McKoy v. North Carolina, 494 U.S. 433, 442–43 (1990) ("The Constitution requires States to allow consideration of mitigating evidence in capital cases.  Any barrier to such consideration must fall.").

Defendants need not establish any mitigating circum​stance by a particular standard of proof.  To avoid the substantial risk that the jury will analogize the defendant’s burden of proof on mitigating evidence to the Common​wealth’s burden of proof on aggravating factors, the Court should instruct the jury that the defendant bears no particular burden of proof as to the existence of any mitigating circumstance.  Additionally, the trial court ought to instruct the jury that it may consider any mitigating evidence it believes relevant.  Virginia’s persistent refusal to require such instructions renders its capital sentencing scheme unconstitutional.

4.
Virginia fails to instruct a jury regarding indi​vidual juror assessment of mitigation evidence.

Finally, Virginia neglects to tell jurors that they each may consider and weigh mitigating evidence independent​ly of their fellow jurors.  Without such an instruction, jurors are reasonably likely to conclude from the statutory verdict form, which requires a unanimous verdict for a death verdict, that they must also unanimously agree on the basis for a life verdict.  See Va. Code § 19.2-264.4(D).  The effect of such an interpretation would be that a single juror’s objection to consideration of a mitigating factor prevents that factor from being considered by the entire jury.  Of course, this was not the intention of the General Assembly because it is constitutionally forbidden.  Mills, 486 U.S. at 374–75; McKoy, 494 U.S. at 440.  A simple instruction is required to clarify that each juror may individually consider the existence of mitigation evidence and that the jury need not unanimously agree on the mitigating factors in order to conclude that leniency is justified.  However, to the extent that Virginia decisional law is construed to disallow such an instruction, the statutory scheme as a whole must be stricken as violative of the Eighth Amendment rule.

III.
VIRGINIA CODE § 19.2-264.4(C), WHICH ALLOWS THE SENTENCER TO FIND "FUTURE DANGEROUSNESS" BASED ON UNADJUDICATED CRIMINAL CONDUCT, VIOLATES THE EIGHTH AND FOURTEENTH AMENDMENTS. 
Virginia Code § 19.2-264.4(C) permits introduction during the capital sentencing phase evidence of the "past history" of the defendant to prove future dangerous​ness.  The Virginia Supreme Court has held that this statute allows introduction of evidence of unadjudicated criminal conduct.  See, e.g., Gray v. Commonwealth, 233 Va. 313, 346, 356 S.E.2d 157, 175 (1987) (upholding introduction of evidence of another uncharged murder at the penalty phase); Beaver v. Commonwealth, 232 Va. 521, 538–29, 352 S.E.2d 342, 346–47 (1987) (upholding introduction of charges pending against the defendant at the penalty phase). The Supreme Court has not addressed whether a state may, consistent with the Eighth and Fourteenth Amendments, use evidence of unadjudicated criminal conduct to prove a statutory aggravating factor.  Nor has it considered what standard of proof must be satisfied if introduction of such evidence is constitu​tionally permissible. 
For the reasons discussed below, defendant submits that the Virginia Supreme Court’s decisions upholding the introduction of unadjudicated criminal conduct to prove the future dangerousness aggravating factor under any circumstances violates the Eighth and Fourteenth Amendments because it "fails to comport with the constitu​tional requirement of reliability" in capital sentencing mandated by Woodson v. North Carolina, 428 U.S. 280 (1976).  Alternatively, if introduction of this evidence is constitutionally permissible, the United States and Virginia Constitutions require that it be admitted only if the Commonwealth satisfies the reasonable doubt standard of proof.

A.
The Introduction of Unadjudicated Criminal Conduct at the Penalty Phase Is Unconstitutional.     

Support for admission of unadjudicated criminal conduct is largely drawn from the "all-relevant evidence" doctrine set forth in Williams v. New York, 337 U.S. 241 (1949).  In that case the Supreme Court held that while 

tribunals passing on the guilt of a defendant always have been hedged in by strict evidentiary procedural limitations, . . . a sentencing judge can exercise wide discretion in the sources and types of evidence used to assist him in determining the kind and extent of punishment to be imposed within limits fixed by law.

Id. at 246 (citations omitted).  The all-relevant evidence doctrine was imported into capital sentence procedures via Woodson and Lockett, which firmly established the defendant’s right to present all evidence relevant to mitigation.  Woodson, 428 U.S. at 304; Lockett, 438 U.S. at 604 ("[T]he sentencer in all but the rarest kind of capital case, should not be precluded from considering, as a mitigating factor, any aspect of the defendant’s character or record and any of the circumstances of the offense that the defendant proffers as a basis for a sentence less than death.").  In subsequent cases, the Supreme Court expanded the all-relevant evidence doctrine further to include evidence in aggravation.  See, e.g., Barefoot v. Estelle, 463 U.S. 880, 897 (1983);  Zant v. Stephens, 462 U.S. 862, 878–89 (1983); Payne v. Tennessee, 501 U.S. 808, 822 (1991).
Complementing the expansion of the all-relevant evidence doctrine has been the Supreme Court’s insistence that as a constitutional matter sentencing procedures "call[] for a greater degree of reliability when the death sentence is imposed."  Lockett, 438 U.S. at 604.  Therefore, at the very least, evidence presented to the jury during the penalty phase of a capital trial must meet still meet the basic requirements of all evidence:  It must be relevant and it must not unfairly prejudice the defendant.  See, e.g., Gregg, 428 U.S at 203–04 ("So long as the evidence introduced and the arguments made at the presentence hearing do not prejudice a defendant, it is preferable not to impose restrictions."); Payne, 501 U.S. at 825 ("In the event that evidence is introduced that is so unduly prejudicial that it renders the trial fundamentally unfair, the Due Process Clause of the Fourteenth Amendment provides a mechanism for relief."); Id. at 827 ("There is no reason to treat [victim impact] evidence differently than other relevant evidence is treated.").
Evidence of a prior conviction is one of the most powerful tools the prosecutor possesses with which to persuade a jury that the defendant will pose a future danger to society.  Unadjudicated criminal conduct—mere accusations—can carry the same weight with the jury, but it has not been subjected to the rigorous constitutional protections inherent in a trial.  Such conduct has neither been admitted to by the defendant nor been shown by evidence to be fact.  Undoubtedly, presenting evidence of a prior conviction will prejudice the defendant, but presenting evidence of an untested accusation will unfairly prejudice the defendant.  Thus the problem with admitting evidence of unadjudicated criminal conduct at the penalty phase is two-fold:  First, the evidence may be untrue.  Untruthful evidence is always irrelevant.  Second, permitting a jury to consider untested and irrelevant evidence when making a life-death determination unfairly prejudices the defendant.  Admission of unadjudicated criminal conduct falls well short of the constitutional requirement that death penalty sentencing procedures call for a higher level of reliability.  Lockett, 438 U.S. at 604.  
Several other states have recognized this principle and have held that evidence of unadjudicated crimes is unreliable and inadmissible to prove a statutory aggravating factor in a capital sentencing trial.
  The Virginia Supreme Court, reasoning that a "trier of fact called upon to decide whether or not to impose the death sentence is entitled to know as much relevant information about the defendant as possible," has rejected this line of authority. See Stockton v. Commonwealth, 241 Va. 192, 209–10, 402 S.E.2d 196, 206 (1991); Beaver, 232 Va. at 529, 352 S.E.2d at 347.  Defendant submits that the Virginia decisions upholding introduc​tion of unadjudicated prior acts have failed to consider fully the heightened requirements of reliability constitutionally mandated in the penalty phase of a capital trial.
B.
In The Alternative, The Virginia Death Penalty Is Unconstitutional Because It Fails To Require That The Commonwealth Satisfy Any Standard Of Proof Before Relying Upon Unadjudicated Conduct Evidence.


The Virginia statute does not require the Commonwealth to prove that the defendant is guilty of the unadjudicated crime beyond a reasonable doubt, or indeed by any standard of proof, before using it in the penalty phase.  Furthermore, the Virginia Supreme Court has not addressed the question of whether the United States or Virginia Constitu​tions require that the Commonwealth satisfy any burden of proof before such evidence may be used as a basis for imposing the death penalty.


At the very least, the constitutional requirement of heightened reliability in capital cases mandates that the Commonwealth be required to satisfy the reasonable doubt standard of proof before it may rely upon evidence of unadjudicated conduct.  At least two states have so held.  See State v. Lafferty, 749 P.2d 1239, 1260 (Utah 1988) ("[W]e hold that the sentencing body . . . may not rely on other violent criminal activity as an aggravating factor supporting a death penalty unless it is first convinced beyond a reasonable doubt that the accused did commit the other crime."); People v. Robertson, 655 P.2d 279, 299 (Cal. 1982) (holding it reversible error that the trial judge failed to give a reasonable doubt instruction with regard to unadjudicated other crimes evidence).


In In re Winship, the Supreme Court held that "the Due Process Clause protects the accused against conviction except upon proof beyond a reasonable doubt of every fact necessary to constitute the crime with which he is charged."  397 U.S. 358, 364 (1970).  The Court agreed with the lower court dissenters that "a person accused of a crime . . . would be at a severe disadvantage, a disadvantage amounting to a lack of fundamental fairness, if he could be adjudged guilty and imprisoned for years on the strength of the same evidence as would suffice in a civil case."  Id. at 363 (citation omitted).  If it would be a "disadvantage amounting to a lack of fundamental fairness" to imprison a defendant for years on the strength of evidence that would suffice in a civil case, how much more fundamentally unfair to sentence a man to death on the strength of that same evidence?

At least as high a level of reliability is necessary to sentence defendant to death as is necessary to convict him of any ordinary offense.  Caldwell v. Mississippi, 472 U.S. 320, 329 (1985); Woodson, 428 U.S. at 304.  Furthermore, the processes employed in arriving at a death sentence are afforded the same protections as the process of arriving at a guilty verdict.  See Bullington v. Missouri, 451 U.S. 430, 446 (1981) (holding that "the protection afforded by the Double Jeopardy Clause" is available to a defendant acquitted of death); Strickland v. Washington, 466 U.S. 668, 686–87 (1984) (finding that counsel’s role in a capital sentencing phase is sufficiently similar to the guilt phase for the purposes of an ineffectiveness claim).  The sentencing phase of the trial demands the same degree of certainty that is demanded in the guilt phase.  Because certainty beyond a reasonable doubt of every element or functional element is necessary to convict the defendant, then the same is required for every element or functional element necessary to sentence a defendant to death.  C.f. Apprendi v. New Jersey, 530 U.S. 466, 490 (2000); Ring, 536 U.S. at 589.

The finding of future dangerousness can be based solely or partially on unadjudicated acts of the defendant.  Va. Code § 19.2-264.4(C); Watkins, 229 Va. 469, 488, 331 S.E.2d 422, 436.  If unadjudicated acts of the defendant are all the Common​wealth offers as evidence of future dangerousness, then those unadjudicated acts may become the sole justification for imposition of a death sentence.  When a Virginia jury sentences a defendant to death based on prior unadjudi​cated acts, it is doing so without finding "beyond a reasonable doubt the existence of every fact necessary to consti​tute the crime charged."  In re Winship, 397 U.S. at 363 (citing Davis v. United States, 160 U.S. 469, 493 (1895)).  This violates the Eighth and Fourteenth Amend​ments to the United States Constitution and the Virginia Constitu​tion.  In re Winship, 397 U.S. at 364; Va. Const. art. I, §§ 9, 11.

IV.
VIRGINIA’S REVIEW OF DEATH SENTENCES ARE UNCONSTITUTIONAL AS APPLIED BECAUSE THEY DENY DEFENDANTS MEANINGFUL PROPORTIONALITY REVIEW.

Virginia provides for direct review by its Supreme Court of every death sentence.  The Virginia Supreme Court is obligated to consider and determine:

1.
Whether the sentence of death was imposed under the influence of passion, prejudice or any other arbitrary factor; and

2.
Whether the sentence of death is exces​sive or disproportionate to the penalty im​posed in similar cases, considering both the crime and the defendant. 

Va. Code § 17.1-313(C).  The statute further provides for the Court to compile records of "all capital felony cases" to assist the Court in its determination of whether the death penalty in a particular case was excessive.  Va. Code § 17.1-313(E).

Virginia Code § 17.1-313 is unconstitutionally applied by the Virginia Supreme Court because the Court does not (1) consider mitigating circumstances; (2) conduct harmless error analysis; (3) consider all capital felony cases; or (4) independently determine whether passion, prejudice, or any other arbitrary factor, influenced a death sentence.


The United States Supreme Court reiterated the Eighth Amendment’s "twin objectives" of "measured consistent application and fairness to the accused," regarding death penalty procedures in Clemons v. Mississippi, 494 U.S. 738, 748 (1990).  In Clemons, the Court upheld Mississippi’s procedure of appellate reweighing of aggravat​ing and mitigating factors, following the invalidation of an aggravating factor, to determine whether a sentence of death is proper.  Id. at 749–50.  Virginia’s appellate review does not satisfy these constitu​tional requirements.

Virginia’s appellate review of death sentences does not consider mitigating evidence to determine whether the jury’s sentencing decision is sustainable.  The review is confined to determining the sufficiency of evidence of aggravating factors.  Like a jury, the court may not "refuse to consider, as a matter of law, any relevant mitigating evidence."  Eddings, 455 U.S. at 114 (emphasis in original).  Like the jury, the Virginia Supreme Court must give effect to mitigation evidence.  C.f. Penry, 492 U.S. at 321.  The absence of a review wherein aggravating circumstances are considered relative to mitigating circumstances renders Virginia’s death penalty statutes unconstitu​tional.  See also Clemons, 494 U.S. at 754.
CONCLUSION

For the foregoing reasons, individually and collectively, Defendant respectfully moves this Court to declare Virginia’s capital murder and death penalty statutes unconstitutional under federal and state law and to prohibit the imposition upon Defendant of the death penalty.








Respectfully submitted,
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by Counsel

�	The constitutionality of Virginia Code § 19.2-264.3:1 is not addressed by this motion.  Defendant reserves the right to challenge § 19.2-264.3:1, as portions of that statute are unconstitutional.


� 	Defendant challenges Virginia’s failure to provide meaning�ful instruction to a sentencing jury, on the follow�ing constitutional grounds: the prohibitions on cruel and unusual punishment found in the Eighth Amendment to the United States Constitution and Section 9 of Article I of the Virginia Constitu�tion; the right to a fair and impartial jury under the Sixth Amendment to the United States Constitution and Section 8 of Article I of the Virginia Constitution, and the rights to due process and equal protection under the Fifth and Fourteenth Amend�ments to the United States Constitution and Section 11 of Article I of the Virginia Constitu�tion.


�	Ring overruled Walton by declaring the Arizona capital sentencing scheme, which allowed the judge to find the aggravating factors necessary for imposition of the death penalty, violated the Sixth Amendment.  Ring, 536 U.S. at 609.  The Court left undisturbed the portion of Walton holding that Arizona courts had construed the heinous, cruel, or depraved aggravating factor in a manner that furnished sufficient guidance to the sentencer.  Walton, 497 U.S. at 655.


�	In Clark, the Virginia Supreme Court urged that the elements of the "vileness" aggravating factor have accepted meanings, which it set forth in Smith.  Clark, 220 Va. at 211, 257 S.E.2d at 790 (citing Smith, 219 Va. at 478, 248 S.E.2d at 149).  However, the Court acknowledged that those definitions were not necessarily "the best or the only ones."  Id.  The certainty necessary to impose the death sentence is absent where reasonable persons could differ as to the meaning of any term used to estab�lish an aggravating factor.  C.f. Lockett v. Ohio, 438 U.S. 586, 604 (1978) ("We are satisfied that [the] qualitative difference between death and other penalties calls for a greater degree of reliability when the death sentence is imposed.").


�	The Virginia Supreme Court’s definition of "depravity of mind" bears little similarity to the definition of "depraved" murder that was narrowly validated by the United States Supreme Court in Walton.  497 U.S. at 655.  The Arizona Supreme Court defined "depraved" murder as one in which "the perpetrator relishes the murder, evidencing debasement or perversion, or shows an indifference to the suffering of the victim and evidences a pleasure in the killing."  Id. (internal quotation marks omitted).  Arizona did not define "depraved" by referencing a legal definition as does Virgin�ia.  Nor is there any require�ment in Arizona that the sentencer compare the case before it with other circumstances, as is true in Virginia, to determine whether, in relative terms, the murder was conducted in a "depraved" manner.  Furthermore, in Walton a judge was the sentencer; unlike a jury, a judge may be presumed to understand the nuances of the law.  Id.  When a jury is required to find an aggravating factor, the factor must be meaningfully defined and able to be implemented by jurors with no formal legal training.


�	In Simmons v. South Carolina, the Supreme Court reaffirmed that the due process clause forbids the execution of a person "on the basis of information which he had no opportunity to deny or explain."  512 U.S. 154, 161 (1994) (quoting Gardner v. Florida, 430 U.S. 349, 362 (1977)).


� 	The Virginia Supreme Court has rejected this argument most recently in Lovitt v. Commonwealth, 260 Va. 497, 508, 537 S.E.2d 866, 874 (2000).  In so doing, it declined to analyze the issue and instead cited the following cases wherein it previously rejected defendants’ arguments that "probability beyond a reasonable doubt" was an unconstitutionally vague instruction: Johnson v. Commonwealth, 259 Va. 654, 667 (2000); Walker v. Commonwealth, 258 Va. 54, 61, 515 S.E.2d 565, 569 (1999); Cherrix v. Commonwealth, 257 Va. 292, 299, 513 S.E.2d 642, 647 (1999); Williams v. Commonwealth, 248 Va. 528, 536, 450 S.E.2d 365, 371 (1994); Smith v. Commonwealth, 219 Va. 455, 476–78, 248 S.E.2d 135, 148–49 (1978).


� 	Black’s Law Dictionary does not define either "probability" or "probable."


�	In Gregg v. Georgia, 428 U.S. 191, 192 (1976), the Supreme Court emphasized the importance of thorough jury instruction, especial�ly in death penalty cases:





Since the members of a jury will have little, if any, previous expe�rience in sentencing, they are un�likely to be skilled in dealing with the information they are giv�en . . . .





The idea that a jury should be given guidance in its decision �making is also hardly a novel prop�osition.  Juries are invariably given care�ful instructions on the law and how to apply it before they are authorized to decide the merits of a lawsuit.  It would be virtu�al�ly unthink�able to follow any other course in a legal system that has traditionally oper�ated by fol�lowing prior precedents and fixed rules of law. . . . It is quite simply the hallmark of our legal system that juries be care�ful�ly and ade�quately guided in their delibera�tions.


� 	The Fifth Circuit first recognized the importance of mitigating evidence instructions almost thirty years ago.  In Chenault v. Stynchcombe, 581 F.2d 444, 448 (5th Cir. 1978), that court stated: 


[The] constitutional requirement to allow consideration of mitigating circumstances would have no importance, of course, if the sentencing jury is unaware of what it may consider in reaching its decision.  We read Lockett . . . to mandate that the judge clearly instruct the jury about mitigating circumstances and the option to recommend against death.





See also Washington v. Watkins, 655 F.2d 1346, 1375 (5th Cir. 1981) ("Only an instruction from the trial court can invest a particular concept here the jury’s ability to consider nonstatutory mitigating factors with the authority of the court.").


� 	In Mackall, defendant proposed the following instruction:  "A mitigating circumstance does not have to be proven beyond a reasonable doubt to exist.  You must find that a mitigating circumstance exists if there is any substantial evidence to support it."  Mackall, 236 Va. at 257, 372 S.E.2d at 759.


� 	See, e.g., Cook v. State, 369 So. 2d 1251, 1257 (Ala. 1978); State v. McCormick, 397 N.E.2d 276, 280 (Ind. 1979); Scott v. State, 465 A.2d 1126, 1133–34 (Md. 1983); Commonwealth v. McCoy, 172 A.2d 795, 799 (Pa. 1961); State v. Bobo, 727 S.W.2d 945, 952 (Tenn. 1987); State v. Bartholomew, 683 P.2d 1079, 1085 (Wash. 1984).


� 	The Virginia Supreme Court in Stockton v. Commonwealth, 241 Va. 192, 210, 402 S.E.2d 196, 206 (1991) noted that the defendant argued that evidence of unadjudicated conduct is inadmissible because Virginia does not require that such evidence be proved beyond a reasonable doubt.  The Court disposed of defendant’s claims by reference to Beaver, 232 Va. 521, 529, 352 S.E.2d 342, 347 (1987) (rejecting claim that unadjudicated criminal activity evidence is unreliable) and Gray v. Commonwealth, 233 Va. 313, 346–47, 356 S.E.2d 157, 175–76 (1987) (rejecting claim that unadjudicated criminal activity evidence is "highly inflammatory and inherently prejudicial").  Id.  Of course, neither case is responsive to the question of what burden of proof is required for admitting such evidence.  See also Muhammad v. Commonwealth, 269 Va. 451, 619 S.E.2d 16, 56–57 (2005) (holding that defendant had defaulted claim that trial court "erred by allowing unadjudicated acts to be received into evidence by the jury without any standard of proof or particularized burden on the Commonwealth to prove such acts to a specific standard of proof" by lack of specificity in his assignment of error on appeal).


�	At the very least, the constitution requires that Virgin�ia satisfy some heightened standard of proof.  See State v. Brooks, 541 So.2d 801, 814 (La. 1989) (requiring clear and convincing evidence).


�	Virginia Code § 17.1-313(E) states:





The Supreme Court may accumulate the records of all capital felony cases tried within such period of time as the court may deter�mine.  The court shall consider such records as are available as a guide in deter�mining whether the sentence imposed in the case under review is excessive.  Such records as are accumulated shall be made available to the circuit courts.





�	Since the Virginia Supreme Court began conducting appellate review, the court has not reversed a single death sentence for passion, prejudice or disproportionality.
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