VIRGINIA: IN THE CIRCUIT COURT OF _____________________ COUNTY
COMMONWEALTH OF VIRGINIA



vs.





Criminal No. ___________

_________________________,




Defendant

MOTION FOR APPOINTMENT OF EXPERT ON

__________________

COMES NOW, the Defendant, ___________, by his attorneys, __________ and ___________, and moves this Court, pursuant to Va. Code § 19.2-163, Ake v. Oklahoma, 470 U.S. 68 (1985), and Husske v. Commonwealth, 252 Va. 203, 476 S.E.2d 920 (1996), to appoint ____________
, an expert on ________________, and to allow the Defendant to introduce evidence of _____________ through the testimony of ____________.  In moving the Court to grant this motion, ___________ relies on the grounds set forth in the Memorandum of Law in Support of Defendant’s Motion for Appointment of an Expert on ______________ .
MEMORANDUM OF LAW

___________ submits this memorandum of law in support of his Motion for Appointment of an Expert on ____________.

A. Ake and Husske: The Standard of Appointment

__________ requests that, pursuant to Ake v. Oklahoma, 470 U.S. 68 (1985) and Husske v. Commonwealth, 252 Va. 203, 476 S.E.2d 920 (1996), the Court appoint ____________, or an equally qualified expert on _________________. 

The Constitution “command[s] that no person shall be deprived of life without due process of law.”  Gardner v. Florida, 430 U.S. 349, 351 (1977).  This constitutional commandment applies to the sentencing phase as well as the guilt/innocence phase of a capital trial.  Id. at 358.  As a fundamental premise, “[t]he Due Process Clause does not allow the execution of a person ‘on the basis of information which he had no opportunity to deny or explain.’” Simmons v. South Carolina, 512 U.S. 154, 161 (1994) (quoting Gardner, 430 U.S. at 362).
   In addition, a defendant has a fundamental constitutional due process right to present a defense.   Crane v. Kentucky, 476 U.S. 683, 690 (1986) (“Whether rooted directly in the Due Process Clause of the Fourteenth Amendment or in the Compulsory Process or Confrontation Clauses of the Sixth Amendment, the Constitution guarantees criminal defendants ‘a meaningful opportunity to present a complete defense.’” (quoting California v. Trombetta, 467 U.S. 479, 485 (1984))).

The Eighth Amendment also protects a defendant’s rights to present a defense at the various stages of a capital trial.  The Supreme Court has held that any procedure that needlessly diminishes the reliability of the guilt/innocence phase of a capital murder trial violates the Eighth Amendment’s bar against cruel and unusual punishment.  Beck v. Alabama, 447 U.S. 625, 638 (1980).  In Lockett v. Ohio, 438 U.S. 586 (1978), the Court held that sentencing procedures must provide the same degree of reliability.  Id. at 605 (holding that “[w]hen the choice is between life and death,”  a “risk that the death penalty will be imposed in spite of factors which may call for a less severe penalty” “is unacceptable and incompatible with the commands of the Eighth and Fourteenth Amendments”).  Therefore, the Eighth Amendment guarantees a capital defendant the chance to present expert testimony at the penalty phase in any case whenever such testimony is reasonably necessary to assure the reliability of the sentencing proceeding.
This right to present a defense at the penalty and guilt/innocence phases of a trial includes the right to a fair opportunity to evaluate the Commonwealth’s expert witness testimony, to counter that evidence with expert rebuttal, and to develop cross examination with the help of an expert.  In Ake, the Supreme Court stated that “it has often been reaffirmed that fundamental fairness entitles indigent defendants to ‘an adequate opportunity to present their claims fairly within the adversary system.’” 470 U.S. at 77 (quoting Ross v. Moffitt, 417 U.S. 600, 612 (1974)). The Court further recognized that the implementation of this principle required “the ‘basic tools of an adequate defense.’”  Id. (quoting Britt v. North Carolina, 404 U.S. 226, 227 (1971)).  The assistance of an expert “may well be crucial to the defendant’s ability to marshal his defense.” Id. at 80.  Without the assistance of an expert, the defendant’s ability to evaluate the prosecution’s expert evidence, to counter that evidence with expert rebuttal, and to develop cross examination is seriously undermined and the risk of an inaccurate resolution of the key issues of the case is “extremely high.” Id. at 82.  Where a case presents issues outside of common knowledge, but of significance to the defense or prosecution of a case, due process and the Eighth Amendment require the appointment of an expert for an indigent defendant.
In Ake, the United States Supreme Court therefore held that once “a defendant has made a preliminary showing that his sanity at the time of the offense is likely to be a significant factor at trial, the Constitution requires that a State provide access” to a competent mental health expert.  Ake, 470 U.S. at 83-84.  The Supreme Court in Caldwell v. Mississippi, 472 U.S. 320 (1985) recognized that the due process concerns that motivated the Court to require the appointment of a mental health expert in Ake could also mandate the appointment of other types of experts.  Id. at 323 n.1 (finding no due process violation where petitioner did not present specific reasons for his assertion that he needed a fingerprint expert).  The Supreme Court of Virginia, in Husske, agreed that the rule of Ake encompasses the appointment of non-mental health experts when it held that due process mandates “the appointment of non-psychiatric experts” if the defendant demonstrates that “the subject which necessitates the assistance of the expert is ‘likely to be significant factor in his defense.’”  Husske, 476 S.E.2d at 295 (quoting Ake, 470 U.S. at 82-83).

An indigent defendant satisfies “this burden by demonstrating that the services of an expert would materially assist him in the preparation of his defense and that the denial of such services would result in a fundamentally unfair trial.” Id.  Further, the defendant “must show a particularized need.”  Id.  In other words, Husske requires that a capital defendant seeking a non-mental health expert demonstrate that the expert would materially assist the defense at trial and that the expert’s absence would be prejudicial.  Id. 
B. Summary of Argument
[BECAUSE HUSSKE REQUIRES A PARTICULARIZED SHOWING, ANY MOTION FOR THE APPOINTMENT OF A NON-MENTAL HEALTH EXPERT MUST BE CAREFULLY TAILORED TO THE EXACT NEEDS OF THE DEFENSE. THE MOTION MUST DELINEATE THE SPECIFIC FACTS OF THE CASE THAT DEMONSTRATE A PARTICULARIZED NEED FOR THIS DEFENSE, MAKING EXACT REFERENCE TO THE CASE IN CHIEF OF THE COMMONWEALTH AND HOW THIS EXPERT IS REQUIRED IN ORDER TO MEET THAT CASE. THE FOLLOWING IS ONLY AN OUTLINE OF THE TYPE OF ARGUMENT THAT NEEDS TO BE MADE IN ORDER TO MOVE FOR A NON-MENTAL HEALTH EXPERT.]

C. Argument
This expert is not only “likely to be a significant factor in his defense,” but will in fact be critical to his defense.

A. The Commonwealth’s case in chief depends upon evidence within the area of expertise, i.e. “the subject which necessitates the assistance of the expert is ‘likely to be a significant factor’” in the case.
i. What the Commonwealth must show in order to convict the defendant of capital murder, or sentence the defendant to death.

1. Statutory basis of the Commonwealth’s case.
2. The facts of this case: the Commonwealth’s case.

3. How the Commonwealth will attempt to prove its case.
B. The Defendant cannot meet the Commonwealth’s case without the assistance of this expert.
i. The services of the expert will materially assist the defendant in the preparation of his defense. [Particularized need]
1. The evidence is material and probative.

2. A non-expert cannot present the necessary evidence.
3. What the expert will show.

a. Explanation of the Science Itself

b. How that Science Applies to this type of case

4. How that showing will assist the defense and meet this particular case in chief.

ii. The denial of such services will result in a fundamentally unfair trial. [Prejudice]
1. Due Process right to rebut case in chief: Ake.
2. The absence of this expert will prejudice defendant.

a. Basic tool of adequate defense.

b. Defendant cannot present his defense without this expert.
c. Prejudice is fundamental: i.e., guilt/innocence, notion of justice fundamental to our system.

C. Conclusion
[The conclusion should reiterate each point required by Husske: 1) expert will materially assist defense; 2) denial of such services would be fundamentally unfair; 3) need is particularized.]
� 	A copy of __________________’s curriculum vitae is attached as Exhibit ___.


� 	See also Skipper v. South Carolina, 476 U.S. 1, 5 n.1 (1986) (stating that due process requires the admission of defendant’s relevant evidence in rebuttal of the State’s case).


� 	See also Homes v. South Carolina, ___ U.S. ___, 126 S.Ct. 1727 (2006) (holding that exclusion of substantial evidence of third-party guilt denied defendant due process); Rock v. Arkansas, 483 U.S. 44 (1987) (holding that per se rule that excludes all hypnotically refreshed testimony violates defendant’s due process, Fifth, and Sixth Amendment rights to present defense).








