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Case No. _____________
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_________________________ 

)


MEMORANDUM IN SUPPORT OF DEFENDANT’S SUPPLEMENTAL REQUESTED JURY INSTRUCTION INSTRUCTION NO. XXXX
The Defendant’s proposed “vileness” instruction contains the statutory language set forth in Va. Code Ann. ( 19.2‑264.2 (Michie 2004) (that the crime “was outrageously or wantonly vile, horrible or inhuman in that it involved torture, depravity of mind or an aggravated battery to the victim”).  It further includes the Virginia Supreme Court’s definition of the “depravity of mind” sub-element from Smith v. Commonwealth, 219 Va. 455, 478, 248 S.E.2d 135, 149 (1978).  Because the Smith definition includes two additional legal terms that uninstructed jurors are unlikely to understand, “ordinary malice” and “ordinary premeditation,” the defendant’s proposed instruction also provides the Virginia Supreme Court’s definitions of those terms. 
The premise of this proposed instruction is that the sentencing jury must be informed of the meaning of each element of any statutory aggravating factor—such as “vileness”—that renders a capital murder defendant eligible for the death penalty.  For the reasons set forth in this memorandum, the Defendant submits that this requirement follows directly from the Sixth and Fourteenth Amendments as construed by the United States Supreme Court in Ring v. Arizona, 536 U.S. 584 (2002).

In Bell v. Cone, 125 S. Ct. 847, 853 (2005), the United States Supreme Court found that the Supreme Court of Tennessee had properly applied its well settled narrowing construction to its facially vague “vileness” statutory aggravating factor.  See Cone v. Bell, 359 F.3d 785, 794–98 (6th Cir. 2004) (discussing Tennessee’s “heinous, atrocious, or cruel” statutory language in light of the Godfrey v. Georgia, 446 U.S. 420 (1980) line of cases).  That narrowing, according to the Court, cured any constitutional failing of an over-broad aggravator.
  However, in footnote six, the Bell Court indicated that this previously accepted practice of narrowing an unconstitutionally vague aggravating factor on appeal may no longer be adequate in light of Ring.  Bell, 125 S. Ct. at 853 n.6.

In Ring the United States Supreme Court held that Arizona’s capital sentencing scheme violated the Sixth Amendment because it allowed the sentencing judge, rather than a jury, to find an aggravating circumstance.  Ring, 536 U.S. at 589.  The Court reasoned that because the existence of the aggravating circumstance could mean the difference between life and death, it “operated as the ‘functional equivalent of an element of a greater offense.’ ”  Id. at 609.  Pursuant to the Court’s earlier holding in Apprendi v. New Jersey, 530 U.S. 466, 477 (2000) a jury must determine whether a defendant is guilty of every element of the offense beyond a reasonable doubt.  Thus, after Ring the Sixth Amendment is violated if a trial court judge or an appellate court adjudicates a statutory aggravating factor.  Accordingly, the over-breadth of an aggravating factor cannot be cured on appeal.

 After noting the holding in Ring, the Bell Court stated: 

Because Ring does not apply retroactively, Schriro v. Summerlin, 542 U.S. ‑‑‑‑, 124 S.Ct. 2519, 2526, 159 L.Ed.2d 442 (2004), this case does not present the question whether an appellate court may, consistently with Ring, cure the finding of a vague aggravating circumstance by applying a narrower construction. 

Bell, 125 S. Ct. at 852 n.6.  Although Bell (a case tried before Ring) did not directly address the implication of Ring for appellate narrowing, footnote six strongly suggests that in cases tried after Ring, only the sentencing jury can apply a narrowing construction to a facially vague aggravating factor.

The import of this warning for capital sentencing in Virginia is as follows.  Virginia’s “vileness” aggravating factor—“outrageously or wantonly vile, horrible or inhuman in that it involved torture, depravity of mind or an aggravated battery to the victim”—is identical to the aggravating factor invalidated as unconstitutionally vague by the United States Supreme Court in Godfrey v. Georgia, 446 U.S. 420, 428–29 (1980).  Godfrey struck down Georgia’s “vileness’ aggravating circumstance because requiring that a jury merely determine whether the defendant's conduct had been “outrageously or wantonly vile, horrible and inhuman” did not adequately limit the jury’s capital sentencing discretion.  Id. at 428–29.   Further, the United States Supreme Court found that the state supreme court’s broad construction of the statute failed to conform with the Eighth and Fourteenth Amendment prohibitions against the arbitrary and capricious infliction of death.  Id. at 432–33.

Thus the statutory language in Georgia and in Virginia, standing alone, does not comport with constitutional standards.  In addition, Ring and  Bell suggest that a post hoc narrowing construction by a state supreme court cannot cure an unconstitutionally vague aggravating circumstance.  Although the Supreme Court of Virginia has provided, in Smith, 219 Va. at 478, 248 S.E.2d at 149, something of a narrowing construction by attempting to define the factor’s  most vague “vileness” sub-element—depravity of mind—it has not yet required this construction to be provided by instruction to the sentencing jury.  The dangers inherent in this approach—providing only the over-broad statutory language to the jury—were aptly stated by Justice Marshall in Godfrey:

To give the jury an instruction in the form of the bare words of the statute—words that are hopelessly ambiguous and could be understood to apply to any murder . . . would effectively grant it unbridled discretion to impose the death penalty.  Such a defect could not be cured by the post hoc narrowing construction of an appellate court. The reviewing court can determine only whether a rational jury might have imposed the death penalty if it had been properly instructed; it is impossible for it to say whether a particular jury would have so exercised its discretion if it had known the law.






Godfrey, 446 U.S. at 437 (Marshall, J., concurring).  Similar concerns motivated the Supreme Court in Ring.


After Ring, the Virginia “vileness” aggravating factor, facially unconstitutional under Godfrey, can only be regarded as constitutional if the Supreme Court of Virginia’s narrowing construction from Smith is provided to the jury that must, under the Sixth Amendment, determine the factor’s existence.  That construction is as much a part of the “vileness” element as the statutory language itself.  In other words, the narrowing construction is essential to the finding of the vileness aggravating factor; absent a jury instruction that includes that construction, the element of vileness cannot be said to have been found by a jury beyond a reasonable doubt as Ring requires.  Thus, if the evidence in this case were later held to support a jury finding of vileness under the “depravity of mind” sub-element, failure to provide the jury with a full definition of this sub-element would render any death sentence based on that finding violative of the Sixth, Eighth, and Fourteenth Amendments under Ring and Godfrey. 

For these reasons, instruction XXXX should be given to the jury.

                                                                                                    __________________

                                                                                                      By counsel

�Appellate narrowing had been approved by the Court in at least two previous cases, Proffitt v. Florida, 428 U.S. 242, 255–56 (1976) and Lambrix v. Singletary, 520 U.S. 518, 530–31 (1997).






