
VIRGINIA: IN THE CIRCUIT COURT OF ***** COUNTY

COMMONWEALTH OF VIRGINIA,
)

Plaintiff
)

)

v.
)
CRIMINAL CASE NO.: 

)
 


)

*****,
)



Defendant.
)

______________________________________________________________________________ 

MOTION TO INSTRUCT THE JURY TO FIND BEYOND A 

REASONABLE DOUBT AND UNANIMOUSLY

AGREE UPON THE VILENESS ELEMENTS

______________________________________________________________________________ 


COMES NOW the Defendant, *****, by counsel, pursuant to the Fifth, Sixth, Eighth, and Fourteenth Amendments to the Constitution of the United States, and Ring v. Arizona, 536 U.S. 584  (2002), and Richardson v. United States, 526 U.S. 813 (1999), and moves this Court to instruct the jury that it must agree unanimously upon which elements of vileness its finding of vileness is based.  Pursuant to the same authority, the Defendant further moves this Court to instruct the jury that the Commonwealth must prove beyond a reasonable doubt the vileness elements upon which the jury bases its finding of vileness.  The Defendant relies on the attached Memorandum of Law in support of Defendant’s Jury Instruction Requiring Unanimity and Proof Beyond a Reasonable Doubt on the Vileness Elements in support of this motion. 







________________________________________







By Counsel
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)

______________________________________________________________________________ 

MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT’S MOTION TO INSTRUCT THE JURY TO FIND BEYOND A REASONABLE DOUBT AND UNANIMOUSLY AGREE UPON THE VILENESS ELEMENTS

______________________________________________________________________________ 


COMES NOW the Defendant, *****, by counsel, and files this Memorandum of Law in support of Defendant’s instruction that the jury be unanimous regarding which elements of the vileness aggravating factor---namely, torture, depravity of mind or aggravated battery--- supports its finding of vileness during the sentencing phase of this trial.  The instruction also requires the jury to find the elements beyond a reasonable doubt.

INTRODUCTION

The Virginia capital murder sentencing statute requires the Commonwealth prove beyond a reasonable doubt either the future danger or vileness aggravating factor:

The penalty of death shall not be imposed unless the Commonwealth shall prove beyond a reasonable doubt that there is a probability based upon evidence of the prior history of the defendant or of the circumstances surrounding the commission of the offense of which he is accused that he would commit criminal acts of violence that would constitute a continuing serious threat to society, or that his conduct in committing the offense was outrageously or wantonly vile, horrible or inhuman, in that it involved torture, depravity of mind or aggravated battery to the victim.

Va. Code Ann. § 19.2-264.4 (C) (2003) (emphasis added).  Under current application of the statute, a jury may impose a death sentence based on the vileness aggravating factor without agreeing upon which elements its finding of vileness is based.  See Jackson v. Commonwealth, 266 Va. 423, 587 S.E.2d 532 (2003).  This means some jurors may think that the defendant’s conduct was vile only because he tortured the victim, others might base their conclusion entirely on their conclusion that he committed an aggravated battery, and still others might believe the crime evidenced depravity of mind (but did not involve torture or aggravated battery).  Further, the jury is not required to find any of these underlying elements beyond a reasonable doubt, so long as it concludes that overall, using a “where-there’s-smoke-there’s-fire” approach, the ultimate conclusion of vileness had been  proven beyond a reasonable doubt. 

It is the defendant’s position, however, that read together,  Richardson v. United States, 526 U.S. 813 (1999), and Ring v. Arizona, 536 U.S. 584 (2002), reveal that death sentences imposed without the requirements of unanimity and proof beyond a reasonable doubt as to the underlying elements of vileness violate the right to trial by jury and to due process of law. Further, he submits that such a sentencing scheme is inherently unreliable and lacks clear and objective standards in violation of the Eighth Amendment.  See Furman v. Georgia, 408 U.S. 238 (1972).  For these reasons, Mr. Fountain requests the proffered jury instruction be given.

ARGUMENT

I.
 Richardson v. United States Requires Unanimity for the Vileness Elements

In Richardson v. United States, 526 U.S. 813 (1999), the defendant was charged under the federal continuing criminal enterprise ("CCE") statute.  Id. at 815-16.  To prove a CCE, the government must prove a series of violations of the federal drug statutes.  Id.  The trial court refused to instruct the jury that it was required to unanimously agree which specific acts constituted the series of violations.  Id. at 816.  The trial court instead instructed the jury that they were required to unanimously find that the defendant had committed at least three offenses, without any specificity as to what the particular violations were.  Id.  On appeal the issue was whether the phrase "series of violations" referred to one element made of several possible sets of facts that a jury need not agree on, or whether the phrase created several elements each of which the jury must agree upon unanimously and separately  Id. at 817-18.  The Court concluded the statute created several elements, namely, the underlying violations, which formed the "series of violations," upon which the jury must agree unanimously.  Id.   

The Virginia capital sentencing scheme presents the jury with a similar situation as that in Richardson.  A capital jury in Virginia may choose among three elements in finding vileness: torture, depravity of mind, or aggravated battery.  Va. Code Ann § 19.2-264.2 (2003).  The continuing criminal enterprise statute in Richardson allowed the jury to find the defendant guilty of a series of violations while disagreeing upon which violations the defendant actually committed.  This is the precise situation the Virginia vileness elements present: a jury need not agree which element is the basis for its finding of vileness.  The Richardson Court’s holding that the jury must find unanimously which of the alleged violations provide the basis for  the jury’s finding of a "series", mandates that a Virginia capital jury considering the vileness aggravating factor must unanimously agree upon which elements of vileness form the basis of its finding of vileness.


The defendant must acknowledge that the Supreme Court of Virginia has rejected this argument in Jackson v. Commonwealth, 266 Va. 423, 587 S.E.2d 532 (2003).  In Jackson, the defendant requested a jury instruction and verdict form requiring unanimous agreement on one or more of the vileness elements.  Id. at 434, 587 S.E.2d at 541.  On appeal, Jackson argued that the trial court’s denial of the instruction and form denied him due process.  Id.    Relying upon Clark v. Commonwealth, 220 Va. 201, 213, 257 S.E.2d 784, 791 (1979), which held that the jury is not required to identify the element or elements of the vileness factor upon which it bases its decision, the Jackson Court rejected Jackson’s argument.  Id.  The court distinguished Richardson from Jackson and held

the element the jury was required to find unanimously to impose the death sentence was the aggravating factor of vileness, which requires the defendant’s actions be “outrageously or wantonly vile, horrible or inhuman.”  Code § 19.2-264.2.  Depravity of mind, aggravated battery, and torture are not discrete elements of vileness that would require separate proof  but rather are “several possible sets of underlying facts [that] make up [the] particular element.”  

Jackson, 266 Va. 423 at 434-35, 587 S.E.2d at 541 (quoting  Richardson, 526 U.S. at 817).  

The Jackson Court explained that the individual vileness elements were not elements as force is an element of robbery, but rather, were more comparable to the difference between a defendant’s use of a gun or knife to satisfy the force element.  Jackson, 266 Va. 423 at 434, 587 S.E.2d at 541.  The court’s error is revealed in this flawed analogy.  The Virginia capital sentencing scheme defines the vileness aggravating factor with three discrete elements: torture, depravity of mind, or aggravated battery to the victim.  Va. Code Ann. § 19.2-264.4 (C) (2003).  These three elements are not merely possible iterations of vile behavior, but rather are the three distinct and separate elements which the statute, itself, asserts constitute the vileness aggravating factor.  Id.

The broader language of Richardson also elevates the vileness sub-elements to the status of elements.  This characterization of the vileness elements is important to the application of Ring.  In construing the continuing criminal enterprise statute, the Richardson Court avoided the constitutional issues presented by an alternative interpretation of the statute.  Richardson, 526 U.S. at 820.  Before ending its opinion, however, the Richardson Court noted two constitutional considerations that would have arisen from the alternative interpretation of the statute.   These two considerations explain why Virginia’s vileness sub-elements are individual elements.  The Court noted: 

The first of these considerations increases the likelihood that treating violations simply as alternative means, by permitting a jury to avoid discussion of the specific factual details of each violation, will cover-up wide disagreement among the jurors about just what the defendant did, or did not, do.  The second consideration significantly aggravates the risk . . . that jurors, unless required to focus upon specific factual detail, will fail to do so, simply concluding from testimony, say of bad reputation, that where there is smoke there must be fire.

Richardson, 526 U.S. at 819.   


These same constitutional considerations are implicated when a capital jury makes a finding of vileness without agreeing unanimously which elements form the basis of its finding.  Because the jury has not been instructed that it must agree on specific elements, it is unlikely to sufficiently consider the evidence that may support each element.  Further, the jury may impermissibly draw an inference of vileness based on evidence unrelated to a specific element.  The Eighth Amendment requires a heightened standard of reliability in capital cases; thus, such impermissible inferences are prohibited in capital murder trials.  See Woodson v. North Carolina, 428 U.S. 280 (1976).  

II. 

Ring v. Arizona requires unanimity by the jury of the aggravating factors in States which leave the life-death decision to the judge 


Because Richardson elevated Virginia’s vileness sub-elements to elements to individual elements, Ring v. Arizona, 536 U.S. 584 (2002), requires the jury to find the vileness element beyond a reasonable doubt.  In Ring, the Court held that a capital defendant is entitled to a jury determination of any fact upon which the legislature conditions an increase in maximum punishment.  Ring, 536 U.S. at 589.  


Ring was convicted of first degree murder, for which Arizona law imposes life imprisonment or death, depending on the existence of aggravating and mitigating circumstances  Id. at 592.  In Arizona, prior to Ring, the trial judge conducted a separate sentencing hearing, held after the guilt-innocence phase, to determine the existence or nonexistence of the enumerated aggravating and mitigating circumstances  See Ariz. Rev. Stat. § 13-703(E) (West 2002).  Arizona law then authorized the judge to sentence the defendant to death only if there was at least one aggravating circumstance and there was no mitigating circumstance sufficiently substantial to call for leniency.  Id.  Ring invalidated this sentencing scheme as a Sixth Amendment violation because it entrusted a finding of fact, namely the existence of an aggravating factor, to a judge rather than to a jury.  Ring, 536 U.S. at 609.  


Arizona’s statutory scheme violated the Sixth Amendment by exposing defendants to a greater punishment than that authorized by the jury because under Arizona law the jury did not make the factual determination of the aggravating circumstances.  Accordingly, Ring mandates that a jury find the existence, beyond a reasonable doubt, of an aggravating factor.  To satisfy Ring, Virginia’s capital sentencing scheme must require the vileness elements be proven beyond a reasonable doubt and agreed upon unanimously.


III. 
Requiring Unanimity and Proof Beyond a Reasonable Doubt for the Vileness Elements Provides the Jury Clear and Objective Sentencing Standards and Enhances the Reliability of the Sentence


In Godfrey v. Georgia, the United States Supreme Court struck down Georgia’s vileness aggravating factor, which is virtually identical to Virginia’s vileness aggravator, because it did not adequately limit the jury’s discretion.  Godfrey v. Georgia, 446 U.S. 420 (1980).  The Court stated a capital sentencing scheme "must channel the sentencer’s discretion by ‘clear and convincing standards’ and provide ‘specific and detailed guidance.’ "  Id. at 428 (omitting internal citations).  


The current lack of a unanimity requirement and proof beyond a reasonable doubt for Virginia’s vileness elements violates the directive of the Supreme Court in Godfrey that a sentencer’s discretion be channeled by ‘clear and objective standards.’  The jury is merely instructed to find vileness beyond a reasonable doubt with vague references to the elements of torture, depravity of mind and aggravated battery.  This constitutes a lack of ‘clear and objective standards’ in violation of the Godfrey Court’s mandate. 


In Woodson v. North Carolina, 428 U.S. 280 (1976), the United States Supreme Court explained that because the sentence of death is qualitatively different from life imprisonment, "there is a corresponding difference in the need for reliability in the determination that death is the appropriate punishment in a specific case."  Id. at 305.  This heightened need for reliability in capital cases cannot be satisfied absent unanimity and proof beyond a reasonable doubt for the vileness elements upon which a defendant’s eligibility for the death penalty depends.  Requiring unanimity for the vileness elements ensures that the jury focuses its inquiry on the details of the murder and on the meaning of each vileness element.  Further, it ensures that the jury actually agreed on the definition of the element the court provided, and determined that the facts of the crime fell squarely within that definition.  Otherwise, the jury is permitted merely to gloss over the details of the crime and the meanings of the elements.  Similarly, the reasonable doubt requirement protects the integrity of the criminal trial and the capital sentencing process.  The prosecution must prove all elements of the charged crime; it cannot prove its case for death by merely establishing "smoke" and asking the jury to infer "fire."  Cf. Richardson, supra, 526 U.S. at 819.  

A capital jury that finds vileness without agreeing upon which sub-element its finding of vileness is based, has, at bottom, not made a proper finding of vileness.  Hypothesize a jury who has found some evidence that the defendant acted with depravity of mind—but not enough to support independently a finding of vileness, that has also found some evidence that Defendant’s action constitute aggravated battery—but again not enough to support independently a finding of vileness  Without a unanimity requirement serving to focus each  juror’s attention on the specific sub-elements, this hypothetical jury may impermissibly mix the two findings to cobble together a finding of vileness.  By requiring the jury to consider every doubt it has about a defendant’s conduct in committing a murder, the jury properly questions whether the prosecution has fulfilled its obligation to prove the aggravator beyond a reasonable doubt.  But most importantly, a jury forced to make such considerations has agreed unanimously that, beyond all reasonable doubt, the existence of the vileness aggravating factor.  Thus, the jury’s focused consideration of the evidence to reach a decision beyond a reasonable doubt enhances the reliability of the sentencing process. 

CONCLUSION

Richardson and Ring elevate the vileness sub-elements to the stature of elements and mandates the jury agree unanimously, beyond a reasonable doubt, upon which element its finding of vileness is based.  Requiring unanimity and proof beyond a reasonable doubt will ensure the Defendant his right to a jury trial and his right to due process.  Further, these requirements will provide the jury clear and objective standards to guide their decision and enhance the reliability of the Virginia capital sentencing scheme.  The jury should be so instructed to guarantee that any death sentence is imposed fairly and without undue risk  of impropriety or arbitrariness. 







_________________________________________







By Counsel 

� The specific language of Richardson seems to limit the Richardson holding to guilt-innocence determinations  See Richardson v. United States, 526 U.S. 813, 818-19 (1999).  This potential limitation is obviated, however, by the United State Supreme Court’s application of Apprendi v. New Jersey, 530 U.S. 436 (2000), to capital sentencing proceedings in Ring v. Arizona, 536 U.S. 584 (2002).  Ring held that aggravating circumstances which make a defendant eligible for the death penalty function as elements of a greater offense and must be proven beyond a reasonable doubt.  Ring, 530 U.S. at 609.  Thus, because aggravating factors and traditional guilt-innocence elements are functional equivalents, the Richardson unanimity holding extends to the Virginia capital sentencing scheme. 








