                                              INSTRUCTION ( MITIGATION 

If you unanimously find that the Commonwealth has proved an aggravating circumstance beyond a reasonable doubt, you must go on to consider mitigating evidence. Mitigating evidence is any fact or circumstance that, while it does not excuse or justify the offense, nonetheless in fairness and mercy may either extenuate or explain it or reduce the degree of the defendant’s moral culpability such that he should not be sentenced to death.

Certain factors, if they exist,  are mitigating as a matter of law. In this case, they are:

[1.
That the defendant has no significant history of prior criminal activity;

 2.
That the capital felony was committed while the defendant was under the influence of extreme mental or emotional disturbance;

 3.
The victim was (a participant in the defendant’s conduct/consented to the act);

 4.
At the time of the commission of the capital felony, the capacity of the defendant (to appreciate the criminality of his conduct/to conform his conduct to the requirements of law) was significantly impaired;  

 5.
The age of the defendant at the time of the commission of the capital offense; and

 6.
Even if the defendant is not mentally retarded, the subaverage intellectual functioning of the defendant.]

You must consider the evidence bearing on each of these factors.  Each of you must then decide, individually, whether you find that the factor exists.  If you, individually, find that any of these factors does exist, then you, individually, must give it consideration in making your own sentencing decision.

Other factors, if they exist, may be mitigating.  You must consider all of the evidence offered in mitigation.  Each of you must then decide, individually, whether the evidence establishes the existence of any other factor and whether that factor is mitigating.  If you, individually, find that such a factor exists and that it is mitigating, then you, individually, must give it consideration in making your own sentencing decision. 

Each of you must make an independent, individual decision about mitigating factors.  You do not need to arrive at a unanimous decision about mitigating factors.
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