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The first paragraph very closely tracks the mitigation instruction found in the Model Jury Instructions. Va. Model Criminal Instruction No. P33.127.

The second paragraph is an accurate statement of the law.  The numbered factors are taken verbatim from Va. Code Ann. § 19.2-264.4(B).  The sentence from which they are taken begins, “[f]acts in mitigation may include . . . .”  Thus, the numbered factors are “facts in mitigation” and they are made so by an Act of the General Assembly.  They are, in law, “facts in mitigation.”   The second paragraph is careful to tell the jury correctly that these factors do not become mitigating until one or more jurors has found that the factor does, indeed, exist.

The third paragraph is also a correct statement of law. Lockett v. Ohio, 438 U.S. 586 (1978), and Eddings v. Oklahoma, 455 U.S. 104 (1982), stand for the propositions that it is constitutionally impermissible for the sentencer to refuse to consider evidence that might be mitigating or to preclude consideration of such evidence by the sentencer. Lockett defines mitigation, for constitutional purposes, as

any aspect of a defendant’s character or record and any of the circumstances of the offense that the defendant proffers as a basis for a sentence less than death.

438 U.S. at 604.  Va. Code Ann. § 19.2-264.4(B) is actually broader.  It refers to “circumstances surrounding the offense, the history and background of the defendant, and any other facts in mitigation.”  (emphasis supplied).  Thus, the statute should permit mitigation to include, for example, that an equally culpable co-defendant will not be sentenced to death although Lockett would not constitutionally mandate that result.  The third paragraph also correctly tells the jury that evidence of a factor that might be mitigating does not become so until one or more jurors has found that the factor exists and that it is, indeed, mitigating.

Va. Model Criminal Instruction No. P33-127, standing alone, is unconstitutional. It first refers to the jury’s finding of an aggravator – “[i]f you find that the Commonwealth has proved beyond a reasonable doubt an aggravating circumstance . . . .”  In that clause, the “you,” taken in the context of other instructions requiring that the jury unanimously find the aggravator, clearly refers to the jury as a single, collective unit.  The instruction then tells the jury, “you” shall consider any mitigation evidence . . . .”  The meaning is clear – the whole jury is to determine the existence of an aggravator and the whole jury is to determine the existence and effect of mitigators.  Mills v. Maryland, 486 U.S. 367 (1988), and McKoy v. North Carolina, 494 U.S. 433 (1990), forbid any instruction that a reasonable juror might interpret as requiring jury unaniminity as to the existence of a mitigator in order that it have mitigating effect.  At its heart, the constitutional rule of Mills and McKoy is that each juror must be free to decide whether a mitigator exists and, if it does exist, what its effect should be.  The third and fourth paragraphs of the proffered instruction correctly explain that process to the jury.

Proffered Instruction – Mitigation should, therefore, be given.

                                                                                                 /s/ James V. Meath

                                                                                                 President, Virginia Bar Association

                                                                                                 July 14, 2005
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