VIRGINIA: IN THE CIRCUIT COURT FOR __________________________

COMMONWEALTH OF VIRGINIA

                             v.                                                Case No. _________________

________________________________

The appended document is a Memorandum of Support of Defendant’s proffered mitigation instruction, Instruction No. ____.  The Memorandum in Support is provided by the Virginia Bar Association [“VBA”].  The VBA takes no position on the death penalty. The VBA does, however take the position that when the Commonwealth places a person on trial for his life, it should accord him every opportunity to make his case for a sentence less than death. The VBA believes the current pattern jury instruction on mitigation, Virginia Model Jury Instructions – Criminal No. P33.127, is deficient in three ways. First, it unconstitutionally restricts individual jurors in their consideration of mitigation evidence.  Second, it permits juries to misapply the mitigation statute.  Third, it fails to explain to jurors their duties as to mitigation evidence. 

The VBA urges this Court, for all of the reasons set out in the Memorandum in Support, to give Instruction No. ___, proffered by Defendant.

                                                                                 /s/ James V. Meath
                                                                                 President, Virginia Bar Association

                                                                                 July 14, 2005

______________________________________________________________________________

THE VIRGINIA BAR ASSOCIATION’S MEMORANDUM IN SUPPORT OF DEFENDANT’S PROFFERED MITIGATION INSTRUCTION
______________________________________________________________________________


I.


INTRODUCTION
The Virginia Model Jury Instructions – Criminal include three references to mitigation. Instruction Nos. P33-122 and P33-125 each include this paragraph:

    If you find from the evidence that the Commonwealth has proved beyond a reasonable doubt [either or both aggravating circumstances], then you may fix the punishment of the defendant at death. But if you nevertheless believe from all of the evidence, including the evidence in mitigation, that the death penalty is not justified, then you shall fix the punishment of the defendant at: [life or life plus a fine].

Instruction No. P33-127 is the only instruction that gives the jury guidance on the content and effect of mitigation evidence:

    If you find that the Commonwealth has proved beyond a reasonable doubt the existence of an aggravating circumstance, in determining the appropriate punishment you shall consider any mitigating evidence presented of circum-stances which do not justify or excuse the offense but which in fairness or mercy may extenuate or reduce the degree of moral culpability and punishment.


II.


INSTRUCTION P33.127 IS UNCONSTITUTIONAL
Neither the Virginia Code, §§ 19.2-264.2 and 19.2-264.4,  nor the instructions, Instruction Nos. P33.122 and P33-125, specifically direct that the jury must be unanimous in its finding of an aggravating circumstance.  The Comment to Instruction No. P33-122, however, states that “jury instructions should require a finding of unanimity as to the grounds for imposing the death penalty.”  In practice, juries are uniformly instructed that unanimity is required. 

When a jury is instructed in the penalty phase of a capital case, it has already been told many times in the guilt phase that its findings must be unanimous. It is instructed in the penalty phase that it must be unanimous as to aggravating circumstances. It is then given Instruction No. P33.127, which begins, “[i]f you find that the Commonwealth has proved beyond a reasonable doubt the existence of an aggravating circumstance . . . you shall consider any mitigating evidence.” (emphasis supplied).  The first “you” quite clearly is second person plural and refers to the jury as a unitary body because the finding made by the “you” is the unanimous finding of an aggravating circumstance.  The jurors will inexorably understand the second “you” to be used in the same way. On that understanding the jury will consider and evaluate the mitigating evidence as a body and will certainly understand that it must be unanimous as to the existence and effect of  mitigating factors.

In Mills v. Maryland, 486 U.S, 367 (1988), the verdict form called for the jury to mark “yes” or “no” beside each  mitigating factor submitted to it. The jury marked “no” beside each mitigating factor and sentenced the defendant to death.  Mills argued that as to any mitigating factor a jury split 11-1 in favor finding that mitigating factor could not mark “yes,” would necessarily mark “no,” and would sentence the defendant to death even though 11 jurors found the mitigating factor to exist.  The Supreme Court agreed.  There are three critical rulings: first, the sentencer cannot be precluded from considering any relevant mitigating factor; second, it is not relevant whether the preclusion is caused by a statute, by the sentencing court or by an evidentiary ruling; and, third, “[t]he question . . . [is what] a reasonable juror would have understood the charge as meaning.” Id. at 374-76 (internal citation omitted).

In McKoy v. North Carolina, 494 U.S. 433 (1990), the jury was specifically instructed that it must be unanimous in order to find a mitigating factor.  The Supreme Court rejected the state’s argument that each juror was permitted to “consider” mitigating evidence when the jury was making its unanimous decision about that mitigator. “Mills requires that each juror be permitted to consider and give effect to mitigating evidence when deciding the ultimate question whether to vote for a sentence of death.” Id. at 442-43 (emphasis supplied).

A reasonable juror will necessarily understand the second “you” in Instruction No. P33.127 to refer to the jury as a whole.  The jury will, therefore, understand that instruction to require that the whole body “consider” the mitigating evidence.  If that body in disagreement about the existence or effect of a mitigating factor, it will conclude that the mitigator cannot be treated as existing or cannot be given effect.  This will preclude each juror from individually considering and giving effect to mitigating evidence.  Mills and McKoy  forbid that practice. Instruction No. P33.127 is, therefore, unconstitutional.
  


III.


INSTRUCTION P33.127 PERMITS MISAPPLICATION OF THE LAW
Mitigating factors can be specified by statute or they can be matters not referred to in a statute, but which jurors might consider mitigating. It is important to distinguish between statutory mitigators, the former, and non-statutory mitigators, the latter.

Section 19.2-264.4.B of the Virginia Code is the mitigation statute. It provides:

Evidence which may be admissible . . . may include the circumstances surrounding the commission of the offense, the history and background of the defendant, and any other facts in mitigation of the offense. Facts in mitigation may include, but shall not be limited to, the following: [(i) insignificant 

criminal history; (ii) extreme emotional disturbance; (iii) victim participation/ consent; (iv) impaired capacity to conform; (v) age; (vi) subaverage intellect].

The six items within the brackets are statutory mitigators.  Those matters not listed, but which fall within the  “any other facts in mitigation” and “shall not be limited to” language are non-statutory mitigators.  Defendant’s remorse, for example, is not within either commission-of-offense or history/background, nor is it within the six listed statutory mitigators, but it may be mitigating. See Brown v. Payton, ___ U.S. ___, ___, 125 S. Ct. 1432, 1439 (2005).  This section deals only with statutory mitigators.

Both the United States Supreme Court and Virginia Supreme Court have held that a capital jury need not be instructed on the statutory mitigators. Buchanan v. Angelone, 522 U.S. 269 (1988); Clark v. Commonwealth, 220 Va. 201, 257 S.E.2d 784 (1979).  But, there is no bar to doing so unless the instruction can be understood to preclude consideration of non-statutory mitigators.  Defendant’s proffered instruction is very careful to prevent that understanding. It instructs the jury, first, on statutory mitigators.
  It then explains there may be other, non-statutory, mitigation and instructs on that mitigation.

There are two powerful reasons why the jury should be instructed on statutory mitigators relevant to the particular case. The first is that the General Assembly has said that certain facts, if they exist, are mitigating. This is clear from the text of § 19.2-264.4.B  – “Facts in mitigation may include . . . .”  That is, the six items listed in the statute are “[f]acts in mitigation.” To deprive the jury of this information is to risk the jury not applying the law mandated by the General Assembly.  

That the victim was a participant in or consented to the defendant’s conduct is not self-evidently mitigating, yet the General Assembly has said that it is.  Assume a case in which the eventual victim, in confederation with the defendant, admits the defendant into his workplace so that the defendant can rob it. In the course of the robbery, the defendant kills the victim. The defendant is convicted of capital murder under § 18.2-31.4. At the penalty phase the defendant presents convincing evidence that the victim was a participant in the robbery.  If the jurors are not told that victim participation has been statutorily made a mitigating factor, any or all of them may refuse to consider that factor even though they believe that it exists.  That jury is not applying the law mandated by the General Assembly.

After Atkins v. Virginia, 536 U.S. 304 (2002), a mentally retarded person cannot be sentenced to death. Virginia has implemented Atkins by adopting §§ 19.2-264.3:1.1 and 19.2-264.3:1.2. These statutes set out the procedure by which mental retardation is determined. They require the defendant, in the penalty phase, to prove mental retardation by preponderance of evidence. When the defendant presents evidence of mental retardation, the jury is instructed on the legal definition of mental retardation, Instruction No. P33-121, and then is instructed that it “must first decide whether the defendant is mentally retarded.” and if it so finds, must sentence him to life or life plus a fine. Instruction No. P33.120. The jury is also instructed that if it “find[s] that the defendant has failed to prove by a preponderance of the evidence that he is mentally retarded” the jury should go on to consideration of aggravating circumstances, mitigation and life or death.  Instruction Nos. P33.122 and P33.125.  Thus, a jury cannot move into a consideration of mitigating evidence  unless and until it has found that the defendant is not mentally retarded.

Until 2003, mental retardation was the sixth statutory mitigator in § 19.2-264.4.B. When mental retardation became a bar to the death sentence § 19.2-264.4.B(vi) was amended to read: “even if § 19.2-264.3:1.1 is inapplicable as a bar to the death penalty, the subaverage intellectual functioning of the defendant.”  In plain language, mental retardation is a bar to the capital penalty; subaverage intellectual functioning is a mitigator.  It is a mitigator because the General Assembly has said that it is.  

Assume a case in which the defendant presents mental retardation evidence at the penalty phase, but fails to convince the jury that he is mentally retarded.  That jury is instructed that since the defendant failed in his mental retardation proof, the jury “must decide whether the defendant shall be sentenced to death or to imprisonment for life . . . .”  Instruction Nos. P33.122 and P33.125.  If that jury is not instructed that subaverage intellectual functioning, not quite amounting to mental retardation, is mitigating, it will logically assume the intellectual capacity has been removed as a sentencing issue.  That jury is not applying the law mandated by the General Assembly.

The second reason is even more powerful. If the jury does not know that certain facts are mitigating, it may treat them as evidence in aggravation. 

The statute makes impaired capacity to conform conduct to law a mitigator. Assume a case in which the Commonwealth has alleged future dangerousness as an aggravating circumstance. The defendant presents convincing evidence that his capacity to conform his conduct to law is significantly impaired.  If the jury is not instructed that incapacity to conform is a statutory mitigator, it may decide that the very fact of the defendant’s incapacity proves that he will be dangerous in the future.
  This jury is not simply failing to apply the law as written by the General Assembly. Rather, it is acting precisely contrary to that law. 

            That result is may also be unconstitutional. In Simmons v. Roper, ___ U.S. ___, 125 S. Ct. 1183 (2005), the case that struck down the death penalty for persons under eighteen, the prosecutor had argued to the jury that Simmons’ youth was aggravating rather than mitigating. Id, at _____, 125 S. Ct. at 1189. As the case was presented, the constutionality of this argument was not before the Court.  Nonetheless, the Simmons majority described this as prosecutorial “overreaching;” Justice O’Connor, in dissent, described it as “troubling.”  Id. at ____, 1225 S. Ct. at 1197, 1215.  Brown v. Payton, supra, is similar. In that the case the prosecutor told the jury that the defendant’s post-crime religious conversion could not be mitigating.  The trial court failed to correct this misstatement of law. Although Payton’s death sentence was upheld based on a narrow question of federal habeas corpus law, the Court chided the trial court for its failure immediately instruct the jury that the evidence was mitigating evidence. “The judge is, after all, the one responsible for instructing the jury on the law . . . .” Id. at ____, 125 S.E.2d at 1441. A fair reading of thse cases strongly implies a constitutional obligation to instruct the jury correctly on what evidence may be mitigating and that transmuting mitigating evidence into aggravating evidence is unconstiutional.  Failure to instruct on the Virginia statutory mitigators runs afoul of both Simmons and Payton.

IV.


INSTRUCTION P33.127 DOES NOT PROPERLY INSTRUCT


HOW TO “CONSIDER” MITIGATION
Instruction P33.127 simply tells the jury, as a whole, to “consider” mitigating evidence. It does not distinguish statutory from non-statutory mitigation.  The juror’s role as to statutory mitigation is different from its role as to non-statutory mitigation.  That role as to statutory mitigation is to decide, individually, whether the statutory mitigator exists; if a juror decides that a statutory mitigator does exist, that juror must give it consideration in determining sentence. The first step is the same when the juror confronts evidence of a non-statutory mitigator. That individual juror must first decide whether the factor does, in fact, exist. That individual juror must then decide whether he or she believes that factor is, in fact, mitigating. If the juror decides that the factor does exist and is mitigating, then that juror must consider the factor in determining sentence.


V.


DEFENDANT’S PROFFERED INSTRUCTION CORRECTLY STATES THE LAW

Defendant’s proffered instruction, in accordance with Mills, supra, and McKoy, supra, correctly tells the jury that decisions about the existence and effect of mitigating evidence are to be made by each individual juror.  That instruction correctly identifies the statutory mitigators, correctly explains that each juror is individually to determine whether a statutory mitigator exists, and correctly explains that each juror who finds that a statutory mitigator exists must consider it in determining sentence. Finally that instruction correctly explains that each juror must individually determine whether a non-statutory factor exists and, if so, whether that factor is mitigating and, if so, that the juror must consider it in determining sentence.
�The Virginia Supreme Court, in a case predating Instruction No. P33.127, held that it is not error to fail to instruct the jury that it need not be unanimous in finding mitigating factors. Clark v. Commonwealth, 220 Va. 201, 257 S.E.2d 784 (1979).  There is a difference between failing to instruct on non-unanimity and giving an instruction that appears to require unanimity. Instruction No. P33.127 is the latter and Clark is not controlling.


�Defendant’s proffered instruction includes only the statutory mitigators relevant to his case. Defendant objects to any instruction that includes irrelevant statutory mitigators. The statute itself, § 19.2-264.4.B, states that the statutory mitigators “may include” the list of six. This is clear statutory recognition that each of the six mitigators might not be present in every case. The presence of  irrelevant mitigators in an instruction might mislead the jury.  It might think that if there are statutory mitigators upon which Defendant does not present evidence his mitigation case has failed and he should be sentenced to death.  


�The particular problem is exacerbated by the Virginia rule that a capital defendant is not permitted to present, at the penalty phase, any evidence about the conditions of his future incarceration if he is sentenced to life without parole. E.g., Walker v. Commonwealth, 258 Va. 54, 515 S.E.2d 565 (1999).  This leaves the jury free to infer that the defendant will act the same in the constrained prison milieu as he did in the utterly unconstrained world of “the street.”


�“A proposed jury instruction submitted by a party, which constitutes an accurate statement of the law applicable to the case, shall not be withheld from the jury solely for its nonconformance with model jury instructions.” Va. Code Ann. § 19.2-263.2.
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