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MEMORANDUM IN SUPPORT OF DEFENDANT’S INSTRUCTION NO. ___ AS TO THE CONSEQUENCES OF JURY UNANIMITY IN SENTENCING

Instruction No. ___ correctly informs the jury, in Part A, of its responsibility earnestly and conscientiously  to seek a unanimous verdict. In Part B, it also correctly informs the jury of the consequences of its failure to achieve unanimity. The first sentence of Part B is a direct restatement of Va. Code Ann. § 19.2-264.4(E). The second sentence is required by Yarbrough v. Commonwealth, 258 Va. 347, 519 S.E.2d 602 (1999), and Va. Code Ann. § 19.2-264.4(A).


The Supreme Court of Virginia, in three sentences written in 1980, said that the trial court properly refused an instruction of this kind because it is a “procedural matter” and invites the jury to disagree.  Justus v. Commonwealth, 220 Va. 971, 979, 266 S.E.2d 87, 92 (1980). In that case, however, Justus’ conviction was reversed because a defense challenge for cause was improperly denied. Thus, the Court’s statement about this sentencing instruction was absolutely unnecessary to its decision. The statement was gratuitous and it is a dictum.  The Justus dictum has several times been repeated. Schmitt v. Commonwealth, 262 Va. 127, 147, 547 S.E.2d 186, 200 (2001); Eaton v. Commonwealth, 240 Va. 236, 257, 397 S.E.2d 385, 398 (1990); Spencer v. Commonwealth, 238 Va. 295, 318, 384 S.E.2d 785, 799 (1989); Pruett v. Commonwealth, 232 Va. 266, 279 n.6, 351 S.E.2d 1, 9 n.6 (1986). Although these repititions elevate the Justus dictum to a holding, there are several reasons why it should not be controlling. 


First, criminal jury instructions replete with “procedural matter” are proper if they are accurate statements of law. See, for example, Newton v. Commonwealth, 29 Va. App. 433, 512 S.E.2d 846 (1999) (approving chain-of-custody instruction based on Va. Code Ann. § 19.2-187.01).


Second, the instruction proferred in Justus is not replicated in the report.1 Instruction D-P8 does not invite the jury to disagree. It quite strongly tells the jury that its first duty is to deliberate conscientiously and to make every effort to reach a unanimous verdict. In fact, Part A of the instruction is taken from Va. Model Criminal Instruction No. 2.780, the “Allen charge.”


Third,  a capital sentencing proceeding is very different from a guilt/innocence proceeding. In the latter, inability to reach a unanimous verdict  precludes resolution and the case must start anew. Non-unanimity does not have the same effect in a capital sentencing proceeding because Va. Code Ann. § 19.2-264.4(E) provides resolution – a judicially imposed sentence of life without parole. Whether the jury reaches a unanimous verdict of life or death, or fails to reach a unanimous verdict, the case is concluded.2  Thus, while the preference for unanimous verdicts is equally strong in guilt/innocence and at sentencing, the necessity for a unanimous verdict at sentencing is insubstantial.


Fourth, the Justus dictum and its repitition in Eaton, Spencer and Pruett, precedes Yarbrough v. Commonwealth, supra, and Fishback v. Commonwealth, 260 Va. 104, 532 S.E.2d 629 (2000). Understanding Yarbrough is critical. In that case, in which only vileness was at issue in the sentencing phase, the defense was denied a “life-means-life” instruction. On appeal, the defense argued for an extension of the due process rationale of Simmons v. South Carolina, 512 U.S. 154 (1994), to vileness-only cases. The Commonwealth argued that Simmons should be limited to cases in which future dangerousness was at issue. The Court decided that “Simmons ha[d] no application to [Yarbrough’s] case.” 258 Va. at 367, 519 S.E.2d at 612.  Rather, the Court was required to “ make its own determination about what additional information a jury will be told about sentencing to ensure a fair trial to both the Commonwealth and the defendant.” Id.  In other words, Yarbrough is an explication of Virginia common law or, in federal terms, an exercise of the Virginia Supreme Court’s  “supervisory power” over the circuit courts.3  In approaching its exercise of this power, the Court stated the problem: “a case where information about a post-sentencing proceeding is needed to prevent a jury from imposing a harsher sentence than it otherwise might render out of speculative fears about events that cannot transpire.” Id. at 369-70, 519 S.E.2d at 613. The Court held that refusal to inform the jury that defendant would be parole-ineligible might cause the jury to impose a death sentence. The Court, therefore, mandated a “life-means-life” instruction in every capital case.


In Fishback v. Commonwealth, supra, the Court extended Yarbrough to non-capital cases. It did so because

               [a] jury should not be required to perform [the] critical and difficult

               [sentencing] responsibility without the benefit of all significant and

               appropriate information that would avoid the necessity that it speculate 

               or act upon misconceptions concerning the effect of its decision. Surely

               a properly informed jury ensures a fair trial both to the defendant and 

               the Commonwealth.

Id. at 113, 532 S.E.2d at 633.

         Yarbrough and Fishback, taken together with the long line of cases forbidding instructions or argument that might cause a jury to impose a harsher sentence4, establish that any procedural rule having that effect is forbidden. The Justus dictum is precisely a procedural rule having that effect. In Schmitt, its only reptition since Yarbrough/Fishback, that effect was not considered by the Court. Schmitt v. Commonwealth, supra, at 146-47, 547 S.E.2d at 199-200. 


It is not fanciful to think that jurors will believe that their failure to agree on sentence will cause a mistrial and that fear of that result will cause “life” jurors to vote for death. That appears to be exactly what happened in the recent case, Commonwealth v. Muhammad, tried to a death verdict in Virginia Beach. (article appended).


If Instruction D-P8 is refused, this will be a case in which the jury, lacking “information about post-sentencing proceedings” might “impos[e] a harsher sentence than it otherwise might render out of speculative fears about events that cannot transpire.” Yarbrough, 258 Va. at 369-70, 519 S.E.2d at 613.  Instruction No. ____  should, therefore, be given.

                                                                                                      __________________

                                                                                                      By counsel   
1	The proffered instruction is set out in Spencer v. Commonwealth, supra at 317-18, 384 S.E.2d at 799.  That instruction is both an incorrect statement of the law and does not include a statement of the jury’s duty to seek unanimity. 


2	In Lowenfield v. Phelps, 484 U.S. 231 (1988), the Supreme Court found that this distinction “weighs in the constitutional calculus, but [is] not dispositive.”  Id. at 238.  There are two reasons why Lowenfield does not control.  First, Lowenfield relied on the Eighth Amendment; Defendant relies on Virginia common law.  Second, in Lowenfield the jury was instructed that non-unanimity would result in a judicially imposed life.


3	The Court repeated in Fishback v. Commonwealth, 260 Va. 104, 111 n.2, 532 S.E.2d 629, 631 n.2 (2000), that Yarbrough is a common law case.	





	In United States v. Jones, 527 U.S. 373 (1999), the Supreme Court held that the Eighth Amendment does not require an instruction similar to Instruction D-P8 and it declined to exercise its federal supervisory power over the lower federal courts to require the instruction.  Defendant in this case does not rely on the Eighth Amendment.  Rather he relies on Virginia common law and the state supervisory power. 


4	Hinton v. Commonwealth, 219 Va. 492, 247 S.E.2d 704 (1978); Jones v. Commonwealth, 194 Va. 273, 72 S.E.2d 693 (1952); Coward v. Commonwealth, 164 Va. 639, 178 S.E. 787 (1935); Dingus v. Commonwealth, 153 Va. 846, 149 S.E. 414 (1929).
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