DEFENDANT’S SUPPLEMENTAL REQUESTED JURY INSTRUCTIONS

ON FUTURE DANGEROUSNESS

PART I

A.
A “probability” means a reasonable likelihood that the defendant will actually commit intentional acts of unprovoked violence in the future.  

B.
“A reasonable likelihood,” in turn, means a likelihood substantially greater than a mere possibility.  
Authority:

Va. Code Ann. §§ 19.2-264.2,  -19.2-264.4.C 

M. Smith v. Commonwealth, 219 Va. 455, 477, 248 S.E.2d 135, 148-49 (1978) (defining “probability” as used in §§ 19.2-264.2,  -19.2-264.4.B  as a reasonable likelihood, and as more than a mere possibility)
Ring v. Arizona, 536 U. S. 584 (2002) (Due Process Clause of Fourteenth Amendment requires that every fact necessary for imposition of the death penalty must be submitted to and found by a jury)


Bell v. Cone, ___ U.S. ___,  125 S.Ct. 847, 852 n. 6 (2005) (per curiam)  (noting question of whether, under Ring, a state court’s  narrowing instruction of a statutory aggravating factor must be submitted to the jury)

DEFENDANT’S SUPPLEMENTAL REQUESTED JURY INSTRUCTIONS

ON FUTURE DANGEROUSNESS
PART II
Moreover, even if you find beyond a reasonable doubt that the evidence establishes a “reasonable likelihood” that the defendant will actually commit intentional acts of unprovoked violence in the future, the Commonwealth must further establish, beyond a reasonable doubt, that this likelihood is such as to constitute a continuing and serious threat to society.   
Authority:

Va. Code Ann. §§ 19.2-264.2,  -19.2-264.4.C 

M. Smith v. Commonwealth, 219 Va. 455, 477, 248 S.E.2d 135, 148-49 (1978) (indicating that the term “continuing threat to society” modifies “probability”)
Ring v. Arizona, 536 U. S. 584 (2002) (Due Process Clause of Fourteenth Amendment requires that every fact necessary for imposition of the death penalty must be submitted to and found by a jury)


Bell v. Cone, ___ U.S. ___,  125 S.Ct. 847, 852 n. 6 (2005) (per curiam)  (noting question of whether, under Ring, a state court’s  narrowing instruction of a statutory aggravating factor must be submitted to the jury)

DEFENDANT’S SUPPLEMENTAL REQUESTED JURY INSTRUCTIONS

ON FUTURE DANGEROUSNESS
PART III
In determining whether the evidence establishes beyond a reasonable doubt that there is a probability that the defendant would commit acts of criminal violence that would constitute a continuing serious threat to society, you may consider:

(a) 
the prior history of the defendant, including his prior history of behavior in jail and prison,

(b) 
the circumstances surrounding the commission of the offense, 

(c) 
the setting in which the defendant will be confined if he is not executed.  
Authority:

Subsection (a)— 

Va. Code Ann. §§ 19.2-264.2,  -19.2-264.4.C

Skipper v. South Carolina, 476 U.S. 1, 5 (1986) (Due Process Clause of Fourteenth Amendment entitles capital defendant to rebut claim of probable future misconduct in prison by introducing evidence of his prior good behavior in jail while awaiting trial)

Subsection (b)— 

Va. Code Ann. § 19.2-264.4.C
 M. Smith v. Commonwealth, 219 Va. 455, 478 n. 4, 248 S.E.2d 135, 149 n. 4 (1978) (“the statute provides a further predicate [for proof of future dangerousness], Viz., ‘the circumstances surrounding the commission of the offense of which (the defendant) is accused.’”) .

Subsection (c)— 
Simmons v. South Carolina, 512 U.S. 154 (1994) (fact that defendant will be ineligible for parole if sentenced to life imprisonment held, under the Due Process Clause of the Fourteenth Amendment, to rebut prosecution claim of future dangerousness; state’s reliance on circumstances of crime and defendants’s prior record to prove future dangerousness cannot, consistent with Due Process Clause, circumscribe defendant’s rebuttal on issue of dangerousness).  

