VIRGINIA:  IN THE CIRCUIT COURT FOR                                          COUNTY

COMMONWEALTH OF VIRGINIA
)
)

v.    


)
Case No. _____________

)


________________________ 

)

______________________________________________________________________________

MEMORANDUM IN SUPPORT OF  SEQ CHAPTER \h \r 1DEFENDANT’S SUPPLEMENTAL REQUESTED JURY INSTRUCTIONS ON FUTURE DANGEROUSNESS – INSTRUCTION NO. XXXX
______________________________________________________________________________

Part I. Ring v. Arizona requires that the jury be given the Virginia Supreme Court’s definitions of ambiguous statutory terms in the “future dangerousness” jury instruction.
Because Virginia’s “future dangerousness” aggravating factor includes legal terms that uninstructed jurors are unlikely to understand, the Defendant proposes a “future dangerousness” instruction that includes the Virginia Supreme Court’s construction of the statutory language from Smith v. Commonwealth, 219 Va. 455, 248 S.E.2d 135 (1978).  The premise of this instruction—that the sentencing jury must be fully informed of the meaning of each ambiguous term in a statutory aggravating factor that renders a capital murder defendant eligible for the death penalty—flows directly from the Sixth and Fourteenth Amendments as construed by the United States Supreme Court in Ring v. Arizona, 536 U.S. 584 (2002). 

In Bell v. Cone, 125 S. Ct. 847 (2005), the United States Supreme Court found that the Supreme Court of Tennessee had properly applied its well-settled narrowing construction to the state’s facially vague “vileness” statutory aggravating factor.  Id. at 853; see Cone v. Bell, 359 F.3d 785, 794–98 (6th Cir. 2004) (discussing Tennessee’s “heinous, atrocious, or cruel” statutory language in light of the Godfrey v. Georgia, 446 U.S. 420 (1980), line of cases).  That narrowing, according to the Court, cured any constitutional failing of an over-broad aggravating factor.
  However, in footnote six, the Bell Court indicated that this previously accepted practice of appellate narrowing may no longer be adequate in light of Ring.  Bell, 125 S. Ct. at 852 n.6.

In Ring, the United States Supreme Court held that Arizona’s capital sentencing scheme violated the Sixth Amendment because it allowed the sentencing judge, rather than a jury, to find a statutory aggravating circumstance.  Ring, 536 U.S. at 589.  The Court reasoned that because the existence of the aggravating circumstance could mean the difference between life and death, it “operated as the ‘functional equivalent of an element of a greater offense.’ ”  Id. at 609.  Pursuant to the Court’s earlier holding in Apprendi v. New Jersey, 530 U.S. 466, 477 (2000), a jury must determine whether a defendant is guilty of every element of the offense beyond a reasonable doubt.  Thus, after Ring the Sixth Amendment is violated if a trial court judge or an appellate court adjudicates a statutory aggravating factor.

 After noting the holding in Ring, the Bell Court stated: 



Because Ring does not apply retroactively, Schriro v. Summerlin, 542 U.S. ‑‑‑‑, 124 S. Ct. 2519, 2526, 159 L.Ed.2d 442 (2004), this case does not present the question whether an appellate court may, consistently with Ring, cure the finding of a vague aggravating circumstance by applying a narrower construction. 

Bell, 125 S. Ct. at 852 n.6.  Although Bell (a case tried before Ring) did not directly address the implication of Ring for appellate narrowing, footnote six strongly suggests that in cases tried after Ring, only the sentencing jury can apply a narrowing construction to an aggravating factor. It follows then, that if a state supreme court has found it necessary to narrow an aggravating factor in order to apply the statutory language to a defendant, that construction must be given to the sentencing jury so that the jury can fulfill its constitutional fact-finding function.

In Smith, the Virginia Supreme Court set forth such a construction of the “future dangerousness” aggravating factor: 

If the defendant has been previously convicted of “criminal acts of violence”, i.e., serious crimes against the person committed by intentional acts of unprovoked violence, there is a reasonable  “probability”, i.e., a likelihood substantially greater than a mere possibility, that he would commit similar crimes in the future.

Smith, 219 Va. at 478, 248 S.E.2d at 149.  With this language, the Smith court determined that the statutory term “probability” means a reasonable likelihood that the defendant will commit intentional acts of unprovoked violence in the future.  Id.  In turn, “reasonable likelihood” is a “likelihood substantially greater than a mere possibility.”  Id. 

This judicial definition is as much a part of the “future dangerousness” element of death-eligible capital murder as the statutory language itself.  Accordingly, the Virginia Supreme Court’s construction is essential to the finding of the “future dangerous” aggravating factor; absent a jury instruction that includes that construction, the element of “future dangerousness” cannot be said to have been found by a jury beyond a reasonable doubt as Ring requires.  Even if the evidence in this case were later held on appeal to support a jury finding of future dangerousness, failure to provide the jury with a full definition of the aggravating element would render any death sentence based on that finding violative of the Sixth, Eighth, and Fourteenth Amendments under Ring. 
Part II. Pursuant to Ring and Smith, the jury must also be instructed to find both sub-elements of the “future dangerousness” aggravating circumstance beyond a reasonable doubt.
The future dangerousness statutory aggravating factor requires that a jury find, beyond a reasonable doubt, a “probability” that the defendant “would commit criminal acts of violence that would constitute a continuing serious threat to society.”  Va. Code 19.2-264.2 (Michie 2004).  In Smith, the Virginia Supreme Court indicated that the statutory phrase “continuing serious threat to society” modifies “probability:”  

If the defendant has been previously convicted of “criminal acts of violence”, i.e., serious crimes against the person committed by intentional acts of unprovoked violence, there is a reasonable “probability”, i.e., a likelihood substantially greater than a mere possibility, that he would commit similar crimes in the future.  Such a probability fairly supports the conclusion that society would be faced with a “continuing serious threat.”
Smith, 219 Va. at 478, 248 S.E.2d at 149 (emphasis added).  Accordingly, even if the jury finds beyond a reasonable doubt that the evidence establishes a “reasonable likelihood” that the defendant will actually commit intentional acts of unprovoked violence in the future, the Commonwealth must also establish, beyond a reasonable doubt, that this likelihood is sufficient to support a finding that society would face a “continuing” and “serious” threat.  Consistent with the analysis of Ring presented above, a capital jury must be provided with the Smith court’s statutory construction.  Absent the proposed instruction, a capital jury’s finding of future dangerousness cannot be said to have been made beyond a reasonable doubt. 
Part III. The jury should be informed of the evidence upon which they may base a finding of future dangerousness.
In addition to bringing the Court's instructions on future dangerousness into compliance with Ring, the Defendant’s proposed instruction also informs the jury of three types of evidence upon which it may rely when determining whether the Commonwealth has established the defendant's future dangerousness beyond a reasonable doubt.  The underlying legal issues—what evidence can be and must be considered as a basis for a finding of future dangerousness—have been the subjects of controversy and litigation in the United States and Virginia Supreme Courts. Given the difficulty of these questions for the courts themselves, there is no reason to assume that each member of a twelve-person jury will somehow intuit the correct answers as the courts have ultimately determined them.  Accordingly, the jury should be instructed, in keeping with precedent, that it can rely on the following evidence:
(a) The prior history of the Defendant, including his prior history of behavior in jail and prison.  Skipper v. South Carolina, 476 U.S. 1 (1986), held that the Due Process Clause of the Fourteenth Amendment entitles a capital defendant to rebut the Commonwealth’s claim of probable future misconduct in prison by introducing evidence of his prior good behavior in jail while awaiting trial.  

(b) The circumstances surrounding the commission of the offense.  In   Smith v. Commonwealth, the Virginia Supreme Court stated that “the statute provides a further predicate [for proof of future dangerousness], Viz., ‘the circumstances surrounding the commission of the offense of which (the defendant) is accused.’ ”  Smith, 219 Va. at 478 n.4, 248 S.E.2d at 149 n.4.
(c) The setting in which the Defendant will be confined if he is not executed.   In Simmons v. South Carolina, 512 U.S. 154 (1994), the United States Supreme Court determined that when future dangerousness is at issue, due process requires that a capital jury be informed that a defendant sentenced to life imprisonment will not be eligible for parole.  Further, the Court held that the state’s reliance on the circumstances of the crime and the defendant’s prior record to prove future dangerousness cannot, consistent with Due Process, circumscribe the defendant’s right of rebuttal on the issue of dangerousness.   The right of rebuttal established by Simmons is predicated on an implicit acknowledgment by the Court that context is critical to a future dangerousness finding.  The holding recognizes that the prison environment—including confinement and security measures—substantially reduces a defendant’s opportunity to commit criminal acts of violence.  Thus, in addition to being informed that the defendant will not be released into free society if sentenced to life imprisonment, the jury must be allowed to hear evidence regarding the nature of the community to which the Commonwealth claims s/he will pose a threat. 

The three holdings summarized above are not intuitive.  In order for a jury to make a future dangerousness decision that is fully informed and consistent with current law, jurors must be instructed that they can rely upon the prior history of the Defendant, the circumstances surrounding the commission of the offense, and the setting in which the Defendant will be confined if he is not executed.


For these reasons, instruction XXXX should be given to the jury.  If this Court determines that any subsection of this instruction should not be provided to the jury, Defendant respectfully requests that the remaining sections be read in their entirety. 

                                                                                                    __________________









Respectfully Submitted,









_________________________









By Counsel

________

�Appellate narrowing had been approved by the Court in at least two pre-Ring cases, Proffitt v. Florida, 428 U.S. 242, 255–56 (1976) and Lambrix v. Singletary, 520 U.S. 518, 530–31 (1997).
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