Fact Sheet on SB 939 -- Ex Parte Hearings 
for Expert Assistance
Summary
· SB 939 is narrowly drawn to correct a longstanding defect in Virginia’s criminal justice system.  It would permit capital defendants who are financially unable to pay for expert assistance to make requests to the court for such assistance on an ex parte basis.  The bill does not change current standards for determining if expert assistance should be authorized, and it does not change rules regarding discovery. 

· In 2008 a similar bill was overwhelmingly passed in the Senate 34-4, but narrowly defeated on a 4-4 tie vote in the Criminal Subcommittee of the House.  The bill has now been reintroduced in amended form as SB 939.  Senator John C. Watkins is again sponsoring the bill.  The current version of the legislation includes a new provision specifying that the ex parte hearing must be before a judge who is not presiding in the case and that the hearing will be on the record and recorded.  This amendment removes the most serious concern expressed last year by opponents of the bill.
Current Practice
· Indigent defendants in most criminal cases must demonstrate a particularized need for expert assistance in open court with notice to the Commonwealth. The requirement to make and justify each request in open court forces indigent defendants to reveal their defense strategies to the prosecution, and so creates pressure on court-appointed counsel not to ask for needed expert or investigative help.
· Prosecutors can obtain expert assistance without disclosing their strategies to defendants.  Likewise, defendants who can afford to pay for expert assistance need not make a request in open court.
· SB 939 does not change discovery rules requiring defendants to give prosecutors copies of any reports prepared by expert witnesses who will actually testify at trial.  Existing rules therefore already ensure that prosecutors are given sufficient time before trial to prepare for defense expert testimony and are protected against unfair surprise.

· Virginia is the only death penalty jurisdiction in the country that denies ex parte hearings across the board to indigent defendants.  [See accompanying fact sheet].  
Opposing Arguments
· Some prosecutors argue that this would open a Pandora’s Box by allowing for ex parte hearings in all criminal cases.  That is not true.  The bill, as drafted, is very narrow in scope.  It pertains only to specific requests in death penalty cases for appointment of qualified experts to assist the defense, and does not involve the actual trial judge at all.
· Opponents of this legislation have also asserted that expert witnesses are not being denied to indigent defendants.  Of course this cannot be ascertained if the current system actually does discourage some appointed attorneys from asking for needed assistance.  But even if it did not, the argument misses the point of the proposed legislation---to fix the inequity of requiring that some defendants, due solely to their poverty, are forced to reveal their trial strategy to the prosecution in open court when wealthier defendants are not similarly disadvantaged.

Conclusion
· Indigent defendants should be able to develop their trial strategies and prepare their cases confidentially, the same as prosecutors do now.  Defendants who are financially able to pay for expert assistance themselves have this right already.  SB 939 levels the playing field and assures equal justice without increasing costs to the Commonwealth.
