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Issue
	Must a “willful, deliberate, and premeditated” murder in Virginia be “deliberate and premeditated,” or just “willful”?
The Law of Murder in Virginia
	In Virginia, a criminal homicide may constitute one of several different crimes, including capital murder, first degree murder, and second degree murder.  A capital murder is one that is committed in a “willful, deliberate, and premeditated” manner and which satisfies one of several statutory circumstances.  VA. CODE ANN. § 18.2-31 (West 2009).  A murder in the first degree is “[m]urder, other than capital murder, by poison, lying in wait, imprisonment, starving, or by any willful, deliberate, and premeditated killing, or in the commission of, or attempt to commit, arson, rape, forcible sodomy, inanimate or animate object sexual penetration, robbery, burglary or abduction.”  VA. CODE ANN. § 18.2-32.  A murder in the second degree is a killing which is not “willful, deliberate, and premeditated” and which does not satisfy any of the circumstances set out in Va. Code § 18.2-32.  See id. (“All murder other than capital murder and murder in the first degree is murder of the second degree.”). Thus, the distinction between capital murder and murder in the first degree often turns on whether the murder was “willful, deliberate, and premeditated.”  Similarly, the difference between first degree and second degree murder—except in cases of felony-murder—is that first degree murder must be committed in a “willful, deliberate, and premeditated” manner.
	Although a criminal defendant’s sentence is increased significantly based on a finding that his killing was “willful, deliberate, and premeditated,” exactly what is required by this phrase is unclear.  In Epperly v. Commonwealth, the Virginia Supreme Court reviewed a first degree murder verdict that was returned by a jury despite the fact that the victim’s body never had been found.  Epperly v. Commonwealth,  224 Va. 214, 294 S.E.2d 882 (1982).  On appeal, the defendant argued that there was insufficient proof of premeditation and deliberation:  Because the circumstances of the victim’s death were subject to conjecture, it was not possible for the Commonwealth to prove that the defendant had deliberated and premeditated before deciding to kill the victim.  Epperly, 224 Va. at 230–31, 294 S.E.2d at 892.  The Supreme Court of Virginia rejected the defendant’s claim and affirmed his first degree murder conviction.  Id. at 231–32, 294 S.E.2d at 892–93.  In so holding, the court stated that first degree murder required only that the defendant have a “specific intent to kill,” which could be proved by circumstantial evidence without knowledge of the specific circumstances of the victim’s death.  Id.
	The court in Epperly began by stating that “premeditation and deliberation, which the Commonwealth must prove beyond a reasonable doubt to obtain a first degree murder conviction, require the adoption of a specific intent to kill, which is something more than malice.”  Id. at 231, 294 S.E.2d at 892.  The court went on to explain that the intent to kill does not have to exist for any particular length of time, and that it “may be formed only a moment before the fatal act is committed.”  Id.  “The exact state of the defendant’s mind at the time of the killing is the crucial factor in determining intent.”  Id.  The court thus presented a full and accurate description of specific intent—which, along with deliberation and premeditation, is also a requirement of first degree murder—but failed to define the words which it purported to define.  When the court returned to the terms premeditation and deliberation, it noted that their existence or nonexistence was a question of fact for the jury.  Id. at 232, 294 S.E.2d at 892.  The court then provided a list of factors which the jury should consider in determining whether premeditation and deliberation exist:  “In deciding it, the jury may properly consider the brutality of the attack, and whether more than one blow was struck; the disparity in size and strength between the defendant and the victim; the concealment of the victim’s body; and the defendant’s lack of remorse and efforts to avoid detection.”  Id. (citations omitted).  It is unclear how any of these factors tends to prove that the defendant premeditated before killing his victim.[footnoteRef:1]  Nevertheless, at least since the decision in Epperly, the courts of Virginia consistently have equated a “willful, deliberate, and premeditated” murder with an intentional murder—in effect, eliminating the requirement of premeditation.  See Aldridge v. Commonwealth, 44 Va. App. 618, 655, 606 S.E.2d 539, 557 (2004) (“To premeditate means to adopt a specific intent to kill, and that is what distinguishes first and second degree murder.”); Betancourt v. Commonwealth, 26 Va. App. 363, 372, 494 S.E.2d 873, 877 (1998) (same).   [1:  	In State v. Jenkins, 355 N.E.2d 825, 828 (Ohio App. 1976), an Ohio appellate court provided a much more relevant list of factors to consider in determining whether premeditation exists:  
Whether the accused knew the victim prior to the crime, as opposed to a random meeting, and if the victim was known to him whether the relationship had been strained; whether thought and preparation were given by the accused to the weapon he used to kill and/or the site on which the homicide was to be committed as compared to no such thought or preparation; and whether the act was drawn out over a period of time as against an almost instantaneous eruption of events.
Id.] 

Plain Meaning
	The Virginia Code speaks of a “willful, deliberate, and premeditated killing.”  Va. Code §§ 18.2-31 & 32.  Because a finding of premeditation significantly increases the possible punishment a defendant will receive, it is critical that the courts correctly determine the legislature’s intent in designating these killings as deserving more punishment.  The Virginia courts apparently have concluded that, when the legislature used the words “willful, deliberate, and premeditated,” it actually meant “intentional.”  See Aldridge, 44 Va. App. at 655, 606 S.E.2d at 557 (“To premeditate means to adopt a specific intent to kill.”).  Such a construction of the Virginia murder statutes violates the most basic rules of statutory construction and defies a common sense interpretation of these everyday terms. 
	In determining what the legislature intended in enacting a particular criminal statute, the Virginia courts “are guided by well-established principles [of statutory construction].”  Washington v. Commonwealth, 44 Va. App. 157, 161, 604 S.E.2d 92, 94 (2004).  The Virginia Supreme Court recently stated:
Under basic rules of statutory construction, we determine the General Assembly’s intent from the words contained in the statute.  When the language of a statute is plain and unambiguous, courts are bound by the plain meaning of that language.  Thus, when a statute’s language is unambiguous, courts cannot give that language a construction that amounts to holding that the General Assembly did not mean what it actually has stated.

Volkswagen of America, Inc. v. Smit, 266 Va. 444, 452, 587 S.E.2d 526, 531 (2003) (citations omitted).  It follows that, in determining what is required by the reference to a “willful, deliberate, and premeditated killing” in sections 18.2-31 & 32, the courts should look to the plain meanings of those words.  Only if the plain language of the statute creates confusion may the court seek alternative constructions of the statutory language.  Id.
	To determine what the legislature intended in Virginia’s murder statutes, each word should be given its plain, everyday meaning.  Cole v. Commonwealth, 44 Va. App. 549, 558, 605 S.E.2d 784, 788 (2004) (“Because we assume the legislature carefully chose the words used, it is our duty to give reasonable effect to every word.  In giving reasonable effect to every word, we presume the legislature used the word in its ordinary sense in the absence of a specific, statutory definition.”).  Webster’s Dictionary defines “willful” to mean something that is “done deliberately.”  A listed synonym for “willful” is “intentional.”  Webster’s provides three definitions for the word “deliberate” when used as an adjective:  
“1)  characterized by or resulting from careful and thorough consideration; 2)  characterized by awareness of the consequences; 3)  slow, unhurried, and steady as though allowing time for decision on each individual action involved.”  Finally, the term “premeditated,” in its plain and ordinary sense, means “characterized by fully conscious willful intent and a measure of forethought and planning.”  Merriam-Webster Online Dictionary, available at http://www.merriam-webster.com/dictionary.  Thus, looking to the ordinary, dictionary definitions of the terms in sections 18.2-31 & 32, it becomes clear that a “willful, deliberate, and premeditated” murder certainly does require a specific intent to kill—represented by the term “willful”—as the Virginia courts have interpreted it.  Epperly, 224 Va. at 231, 294 S.E.2d at 892; Aldridge, 44 Va. App. at 655, 606 S.E.2d at 557; Betancourt, 26 Va. App. at 372, 494 S.E.2d at 877.  However, the Virginia courts have stopped short of giving the phrase its everyday meaning.  If the legislature is presumed to have chosen the words carefully, see Cole, 44 Va. App. at 558, 605 S.E.2d at 788, then the three specific words “willful,” “deliberate,” and “premeditated” must be interpreted to mean something more than “a specific intent to kill, adopted at some time before the killing, but which need not exist for any particular length of time.”  Juniper v. Commonwealth, 271 Va. 362, 428, 626 S.E.2d 383, 424 (2006).  The ordinary definitions of “deliberate” and “premeditated” instead suggest a careful thought process, which includes an “awareness of the consequences” and “a measure of forethought and planning.”  
	That the word “premeditation” implies a careful consideration of future action is not a novel idea.  As the Court of Appeals for the District of Columbia has recognized, 
To speak of premeditation and deliberation which are instantaneous, or which take no appreciable time, is a contradiction in terms.  It deprives the statutory requirement of all meaning and destroys the statutory distinction between first and second degree murder.  At common law there were no degrees of murder.  If the accused had no overwhelming provocation to kill, he was equally guilty whether he carried out his murderous intent at once or after mature reflection.  Statutes like ours, which distinguish between deliberate and premeditated murder from other murder, reflect a belief that one who meditates an intent to kill and then deliberately executes it is more dangerous, more culpable or less capable of reformation than one who kills on sudden impulse; or that the prospect of the death penalty is more likely to deter men from deliberate than from impulsive murder.  The deliberate killer is guilty of first degree murder; the impulsive killer is not.

 Bullock v. United States, 122 F.2d 213, 213–14 (D.C. Cir. 1941).  See also State v. Guthrie, 461 S.E.2d 163, 181 (W. Va. 1995) (quoting the above passage from Bullock in overruling a prior West Virginia case which held that premeditation could occur in the instant before the act was committed); State v. Jenkins, 355 N.E.2d 825, 828 n.2 (Ohio App. 1976) (“In the [drafting committee]’s view, it is a contradiction in terms to speak of instantaneous or nearly instantaneous premeditation.”).  Simply put, to say that premeditation can occur on impulse, in the instant before an act, is to define premeditation as the absence of premeditation.  Thus, for the Virginia courts to interpret the language “willful, deliberate, and premeditated killing” as only requiring “a specific intent to kill”—with no requirement of prior consideration, planning, or awareness of the consequences—is to interpret the statutory phrase not to require premeditation or deliberation.  Such an interpretation—or, more accurately, a rewriting—of the statute clearly violates the Virginia Supreme Court’s rule that “when the General Assembly has used words that have a plain meaning, courts cannot give those words a construction that amounts to a holding that the General Assembly meant something other than that which it actually expressed.”  Beck v. Shelton, 267 Va. 482, 488, 593 S.E.2d 195, 198 (2004).  
	The Virginia Supreme Court and the Fourth Circuit Court of Appeals also have recognized—prior to Epperly—that premeditation is a necessary element of first degree murder.  In Baker v. Commonwealth, the defendant challenged a jury instruction which stated that, in order to constitute a willful, deliberate, and premeditated murder, it was not necessary that the intention to kill should have existed for an appreciable amount of time.  Baker v. Commonwealth, 218 Va. 193, 237 S.E.2d 88 (1977).  The Virginia Supreme Court did not reverse Baker’s conviction but did explain that the instruction “define[d] the time frame of only one of the elements of first degree murder, vis., the malicious intent to kill.”  Id. at 195, 237 S.E.2d at 89.  The Court then recommended that the word “premeditated” be removed from the instruction in future cases to ensure that the jury does not misinterpret the phrase to believe that premeditation can occur in the instant before the act.  Id.  On habeas appeal to the Fourth Circuit, Baker again challenged the jury instruction.  Baker v. Muncy, 619 F.2d 327 (4th Cir. 1980).  The Fourth Circuit Court of Appeals concluded:  “We agree that the language of the instruction is misleading, but defer to the Virginia Supreme Court’s suggestion that in future cases the words ‘and premeditated’ should be omitted in order to make clear that the instruction relates only to the time frame of malicious intent to kill.”  Id. at 332.  In Baker, whether first degree murder required actual premeditation was undisputed; the issue was whether the jury instruction used in Baker’s trial had confused the jury into believing that premeditation could occur in the moment before the act was committed.  Both the Virginia and federal habeas courts accepted as true that, if the instructions as a whole implied that premeditation could occur in an instant, then the instruction would be erroneous.  See Baker v. Commonwealth, 218 Va. at 195, 237 S.E.2d at 89 (finding no reversible error in this case because “the trial court carefully preserved the distinction between malicious intent and premeditation” in its other instructions to the jury).  Baker shows that, prior to Epperly, Virginia courts required actual premeditation before a killing could be elevated to first degree murder.[footnoteRef:2]  A specific intent to kill always has been an element of first degree murder in Virginia, and premeditation always has been a necessary element as well.  See Baker, 218 Va. at 195, 237 S.E.2d at 89 (“Malicious intent is an element of both first degree murder and second degree murder.  What elevates the lesser crime to the greater grade and invokes the heavier penalty is the element of premeditation.”).   [2:  	See also Justice Poff’s dissent in Smith v. Commonwealth, 220 Va. 696, 703-04 (1980), which opinion was written soon after the Virginia courts began to redefine “willful, deliberate, and premeditated”:
Carried to fruition, an intent to kill, though adopted contemporaneously with the act of killing, is criminally culpable.  Meditation preceding and resulting in the adoption and execution of intent to commit a lethal act raises the level of culpability.  This is so because such a process of contemplation, reflection, and optional decision evinces willful persistence in a continuing criminal design as distinguished from a sudden onset of a criminal impulse.  Manifestly, this difference in levels of culpability is the reason underlying the legislature’s distinction between murder of the first and second degrees.  And it is clear that this Court recognizes the distinction between premeditation and adoption of an intent to kill, for voluntary intoxication may negate the former but not the latter.] 

Conclusion
[bookmark: SR;83][bookmark: SearchTerm][bookmark: SR;84][bookmark: SR;86]	The model jury instructions explain these requirements for first degree and/or capital murder as follows:  “‘Willful, deliberate and premeditated’ means a specific intent to kill, adopted at some time before the killing, but which need not exist for any particular length of time.  An intent to kill may be formed only a moment before the fatal act is committed, provided the accused had time to think and did intend to kill.”  VA. PRAC. JURY INSTRUCTION § 76:13 (2009).  As explained above, this is an unacceptable definition of “willful, deliberate, and premeditated,” and defense attorneys should submit a jury instruction and memorandum in every murder case in Virginia requesting that these terms be given their ordinary meanings.  
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