
VIRGINIA: IN THE CIRCUIT COURT FOR THE __________________
COMMONWEALTH OF VIRGINIA,				
			Plaintiff,					 
v. Case No.:  ___________
Defense Motion ___
							
______________________,	          
			Defendant						


MOTION FOR THE APPOINTMENT OF A PRISON VIOLENCE RISK ASSESSMENT EXPERT, AND PROFFER OF INDIVIDUALIZED RISK ASSESSMENT


	Pursuant to Va. Code §19.2-163, Ake v. Oklahoma, 470 U.S. 68 (1985), and Husske v. Commonwealth, 252 Va. 203, 476 S.E.2d 920 (1996), the Defendant, ___________, by counsel, requests the appointment of Dr. Mark D. Cunningham, an expert on assessment of the risk of violence by prison inmates, as (1) a rebuttal witness on the issue of the existence and weight of the “continuing threat” aggravating factor, Va. Code Ann. § 19.2-264.4; Simmons v. South Carolina, 512 U.S. 154 (1994), and (2) a mitigation witness to establish the mitigating factor that the risk that Mr. ________ actually will commit further violent offenses if sentenced to life imprisonment is very low.  Skipper v. South Carolina, 476 U.S. 1 (1986).[footnoteRef:1]   [1:  Dr. Cunningham’s Curriculum Vitae and Fee Schedule are attached herewith as Defendant’s exhibits A and B.] 

	The Defendant anticipates that, should he be convicted of capital murder, the Commonwealth will attempt to persuade the jury to impose the death penalty in large part upon the basis of a statutory allegation “that there is a probability based upon evidence of the prior history of the defendant or of the circumstances surrounding the commission of the offense of which he is accused that he would commit criminal acts of violence that would constitute a continuing serious threat to society.”  Va. Code Ann. § 19.2-264.4 (emphasis added).  By its terms, this statutory aggravating factor requires the jury to perform a violence risk assessment—that is, to determine, beyond a reasonable doubt, whether it is reasonably likely that the defendant actually will commit further violent crimes of a serious nature should his life be spared.  See Smith v. Commonwealth, 219 Va. 455, 478, 248 S.E.2d 135, 149 (1978) (interpreting the “future threat” aggravating factor as requiring proof of “a reasonable ‘probability,’ i.e., a likelihood substantially greater than a mere possibility, that he would commit similar crimes in the future”).  Moreover, given that the only alternative to a death sentence is one of life imprisonment without eligibility for parole, Va. Code Ann. § 53.1-165.1, and that the jury will be so informed, Yarbrough v. Commonwealth, 258 Va. 347, 366–74, 519 S.E.2d 602, 611–16 (1999), the risk assessment that the jury will perform in this case will tend to focus, as a matter of simple logic and common sense, on the magnitude of the violence risk posed by the defendant in prison while he serves out a life-without-parole sentence.[footnoteRef:2]  In short, prison violence risk assessment is a “subject which is extremely likely”—indeed, certain—“to be a significant factor in [the Defendant’s] defense.”  Husske, 252 Va. at 212, 476 S.E.2d at 926.  For the reasons that follow, it is equally clear that “he will be prejudiced by the lack of expert assistance” in the form of a prison violence risk assessment, id., and that he therefore is entitled by the Due Process Clause of the Fourteenth Amendment, and by the Cruel and Unusual Punishments Clause of the Eighth Amendment, to the appointment of Dr. Cunningham, or of some other qualified expert on prison violence risk assessment, to provide evidence on that critical issue. [2:  The Defendant recognizes that in Lovitt v. Commonwealth, 260 Va. 497, 537 S.E.2d 866 (2000), the Virginia Supreme Court rejected the argument that the assessment of future dangerousness is limited to prison settings.  Lovitt did not, however, hold or imply that a defendant’s violence risk in a prison setting was not a proper consideration for the jury to weigh in assessing whether he posed a continuing threat, and any such rule clearly would violate well-settled Due Process principles.  Simmons v. South Carolina, 512 U.S. 154 (1994) (holding that a capital defendant is constitutionally entitled to rebut a prosecution allegation of future dangerousness by informing the jury that he could never be released on parole if sentenced to life imprisonment).] 

1. Dr. Cunningham’s Proffer Is Individualized to the Defendant and Meets the Requirements of Porter and Morva.
In two recent decisions, Porter v. Commonwealth, 276 Va. 203, 661 S.E.2d 415 (2008), and Morva v. Commonwealth, 278 Va. 329, 683 S.E.2d 553 (2009), the Virginia Supreme Court held that circuit courts acted within their discretion in denying requests to appoint Dr. Cunningham as a prison risk assessment expert for the defense.  In Porter, the Court found that the trial court properly refused to appoint Dr. Cunningham because his proffered testimony was not individualized to the defendant and because it did not focus on the statutory basis for the “future dangerousness” aggravating factor—namely, the defendant’s “prior history, conviction record and the circumstances of the crime.”  Porter, 276 Va. at 255, 661 S.E.2d at 441.  In Morva, the Court acknowledged that “Dr. Cunningham proposed to provide testimony that concerns Morva’s history and background, prior behavior while incarcerated, age and educational attainment,” but nonetheless found that the defendant’s motion to appoint Dr. Cunningham was properly denied  because the proffered testimony included general evidence of prison life and security measures.  Morva, 278 Va. at 351, 683 S.E.2d at 566.  
To the extent that the Morva Court understood the defense proffer in that case as “all-or-nothing”—that is, that no part of Morva’s proffer was severable, and that he requested the prison risk assessment only if every last aspect of Dr. Cunningham’s proposed assessment was deemed admissible at trial, the Defendant in this case states otherwise.  Dr. Cunningham’s prison risk assessment testimony is necessary to his defense even should the court find that particular aspects or items of the proffered assessment should not be presented to the jury.  In this case, moreover, the Defendant wishes Dr. Cunningham’s assistance to present precisely the type of prison violence risk assessment that Porter and Morva implicitly validate—specifically, testimony which is individualized to the Defendant in light of all relevant facets of his own character, background, history and offense.  Accordingly, counsel requests that the Court accept this motion as a proffer of the individualized prison risk assessment that the Defendant wishes Dr. Cunningham to present.
The Defendant proffers herein that Dr. Cunningham is ready, able and willing to perform the full prison violence risk assessment that this motion seeks, but that he cannot complete that work prior to his being appointed.  Should the Court grant the Defendant’s motion, Dr. Cunningham will interview Mr. _______, review all relevant records concerning his history, background and the circumstances of the offense, undertake any collateral interviews that may be indicated by the specific facts of this case, perform such additional reading and analysis of the scientific research and literature as the facts of this case and Mr. _______’s individual situation may warrant, and prepare testimony and demonstrative exhibits to illustrate and explain his findings.  
When the assessment is complete, Dr. Cunningham will be able to present a more detailed analysis than is possible at this preliminary stage.  Nevertheless, Dr. Cunningham has been able to provide a preliminary outline of his anticipated testimony based on information that has been provided to him concerning the Defendant’s background and history and the circumstances of the capital offense.  Based on this information, Dr. Cunningham would testify that there is a low likelihood that the Defendant would commit criminal acts of violence that would constitute a continuing serious threat to society—in other words, that there is a low likelihood of his constituting a “future danger.”  This testimony would represent specific rebuttal of the Commonwealth’s expected assertion of this aggravating factor as set out in Virginia Code §19.2-264.4(C), and it would establish an important mitigating factor for the jury’s consideration, see Skipper v. South Carolina, 476 U.S. 1 (1986).  
It is anticipated that, based on characteristics and background factors specific to Mr. ________ and the circumstances of the capital offense, Dr. Cunningham’s expert risk assessment testimony would establish the following:
Age: 
Education: 
Community Employment: 
Continuing Relationships with Family Members: 
Confinement History: 
Criminal History: 
Lack of Gang Affiliation:
In addition to these characteristics of the Defendant, all of which have been empirically demonstrated to reduce the likelihood of serious prison violence, Dr. Cunningham’s risk assessment also will bring scientific knowledge and research to bear on those aspects of Mr. _______’s case that the Commonwealth is expected to cite as evidence of increased prison violence risk.  In so doing, he will show that however intuitively plausible the Commonwealth’s arguments may appear to an uninformed lay jury, they are unsupported by—and, indeed, counter to—the findings of a large body of reliable, peer-reviewed research, and are thus highly unreliable and misleading as a basis for finding that Mr. _______ poses a continuing threat in a prison setting.  These factors include:
Vileness: It is anticipated that the Commonwealth will argue that the jury should conclude from the circumstances of the murder in this case that Mr. ________ is especially likely to commit further acts of violence if sentenced to life imprisonment rather than to death.  Dr. Cunningham will testify in rebuttal to this proposition.  He will testify that, contrary to common belief, the seriousness or aggravated nature of an offender’s previous criminal conduct does not correlate with increased risk of serious assaultive or violent behavior in a prison setting.  Indeed, research has established that convicted murderers—whose criminal conduct is virtually always more “vile” than property offenders—have lower rates of serious misconduct, and are not more violent in prison than inmates convicted of lesser offenses. Thus, Dr. Cunningham will demonstrate that the manner in which the victim was killed in this case is not reliably predictive of future violent conduct by Mr. ________ in a prison setting, and that the jury would be justified in rejecting the inference urged by the prosecution. 
Capital Offense:  It is anticipated that the Commonwealth will assert that Mr. ________’s conviction for a capital offense is evidence that he would commit future acts of violence.  The anticipated testimony of Dr. Cunningham will counter such an assertion by demonstrating that a conviction for murder and/or capital murder does not, in and of itself, render Mr. _________ at enhanced risk for future violence in a prison setting.  Large-scale research has demonstrated that neither a conviction for murder nor for capital murder is reliably predictive of violence in prison.  
Life-without-parole sentence: A circumstance of the instant offense with undeniable relevance to a violence risk assessment is that conviction will result in at least a life-without-parole sentence since the jury will have only two sentencing options—life without the possibility of parole, or death.  The anticipated expert testimony will tend to show that persons serving long prison terms, including life-without-parole, typically take a more adaptive and compliant approach to serving their sentences.  More specifically, it is anticipated that Mr. ________, in the face of this sentence, will display better prison adjustment and a lower likelihood of post-conviction violence than inmates serving shorter sentences.
Attached to this motion, and incorporated herein, is Defense Exhibit C, which contains a series of demonstrative exhibits from the case of Commonwealth v. Jesse Rogers (Stafford County) that provides further examples of the types of individualized factors concerning the Defendant that Dr. Cunningham’s evaluation will take into account in this case if the Defendant’s motion for a prison violence risk assessment is granted.
The following are Virginia capital cases in which Dr. Cunningham has been appointed to provide prison violence risk assessments of the type sought here:
Commonwealth v. Killingsworth, Roanoke City Circuit Court 
Commonwealth v. Gullion, Smyth County Circuit Court
Commonwealth v. Jones, Radford City Circuit Court
Commonwealth v. Gray, Richmond City Circuit Court
Commonwealth v. Muhammad, Prince William County Circuit Court
Commonwealth v. Watson, Roanoke City Circuit Court
Commonwealth v. Jessi Ashton Jephson, Frederick County Circuit Court 
Commonwealth v. Portillo-Chicas, Stafford County Circuit Court 
Commonwealth v. Walton, Virginia Beach City Circuit Court 
Commonwealth v. Riddick, Suffolk City Circuit Court 
Commonwealth v. Garrett, Virginia Beach City Circuit Court
Commonwealth v. Morrisette, Hampton City Circuit Court
Commonwealth v.  Montgomery, Spotsylvania County Circuit Court

   	The anticipated expert testimony regarding the above risk-relevant characteristics and background factors specific to Mr. ________, as well as the risk-relevant circumstances of the capital offense, and their associated implications would not be well known to a Virginia capital jury.  In the absence of such expert testimony, Mr. _______’s jury would have no scientifically valid evidence with which to weigh the assertions and arguments of the Commonwealth.  Additionally, in the absence of such expert testimony, Mr. _______’s sentencing jury would be likely to make a number of common conceptual errors that would lead them to erroneously over-estimate his future risk of violence, i.e., his “future dangerousness.”  These errors have been well documented in the scientific literature.  See generally, Mark D. Cunningham & T.J. Reidy, Integrating Base Rate Data in Violence Risk Assessments at Capital Sentencing, 16 BEHAV. SCI. & L. 71 (1998)


, and Mark D. Cunningham & T.J. Reidy, Violence Risk Assessment at Federal Capital Sentencing:  Individualization, Generalization, Relevance, and Scientific Standards, 29 CRIM. JUST. & BEHAV. 512 (2002). The anticipated expert testimony rebutting the Commonwealth’s assertion of “future dangerousness,” or, alternatively, establishing mitigating factors, would not restrict the jury’s consideration of Mr. _______’s risk in non-prison contexts.  
It is plain that this proffered testimony by Dr. Cunningham satisfies the requirements of Porter v. Commonwealth and Morva v. Commonwealth.  As explained by the Virginia Supreme Court, the proffer in Porter was
notable for an essential, but missing, element.  At no place in the motion does he proffer that Dr. Cunningham’s statistical analysis of a projected prison environment will “focus…on the particular facts of [his] history and background, and the circumstances of his offense.”  Burns, 261 Va. at 340, 541 S.E.2d at 893; see Code §§ 19.2-264.2 and Code § 19.2-264.4(C).  Nothing in Porter’s motion is a proffer of an “individualized” or “particularized” analysis of Porter’s “prior criminal record,” “prior history”, his prior or current incarceration, or the circumstances of the crime for which he had been convicted.

Porter v. Commonwealth, 661 S.E.2d 415, 440 (Va. 2008).  Here, by contrast, the proffer of Dr. Cunningham’s risk assessment testimony is indeed based on Mr. ______’s “‘prior criminal record,’ ‘prior history’, his prior or current incarceration, or the circumstances of the crime for which he had been convicted.”  Id.  Similarly, the proffer in this case does not fail for the reasons stated in Morva, since Dr. Cunningham does not propose to testify generally about prison life or the “competence of the Commonwealth to completely secure a defendant in the future,” Morva, 278 Va. at 350, 683 S.E.2d at 565., though these considerations necessarily will inform his individualized prison violence risk assessment of Mr. _______.  Accord, Simmons v. South Carolina, supra.  Instead, Dr. Cunningham will limit his testimony to evidence and circumstances that are tied to the particular characteristics or the likely future behavior of the Defendant in a prison setting.  See Morva, 278 Va. at 350, 683 S.E.2d at 565 (“To be admissible, evidence relating to a prison environment must connect the specific characteristics of the particular defendant to his future adaptability in the prison environment.”).  Given that the Defendant’s alleged dangerousness is likely to be a central issue at his sentencing hearing, and that the Commonwealth is expected to rely on circumstances whose probative value on the issue of dangerousness is more apparent than real, the Defendant’s particularized need for expert testimony on this issue is obvious, and both Ake and Husske require that Dr. Cunningham’s expertise be made available to assist the Defendant in this case.  
2. Dr. Cunningham’s Individualized Proffer Is Anchored in Scientifically Valid Risk Assessment Methodology

In addition to this individualized testimony, and as a separate aspect of his evaluation, Dr. Cunningham will rely on currently available scientific research to quantify the magnitude of the risk of serious violence posed by Mr. _______ if he were to be sentenced to life imprisonment.  That is, as in all valid risk assessments, he will identify the “base rate” of such violence by offenders with similar characteristics and in similar settings as Mr. ______, and then will adjust that base rate upward or downward depending on those of Mr. _______’s individual characteristics, record, and offense as have scientifically been proven to have relevance to future in-prison violence.  Anchoring the subject’s individual features to the observed base rates of serious in-prison violence is an indispensible component of any competent and ethical risk assessment as mental health professionals currently understand that concept.  See, e.g., Mary Alice Conroy & Daniel C. Murrie, Forensic Assessment of Violence Risk: A Guide for Risk Assessment and Risk Management 235–53 (2007).  A reliable risk assessment includes the following elements:  (1) it is grounded on the historical base rate of serious violence in the relevant setting (here the Virginia Department of Corrections) over the relevant time period (here the Defendant’s anticipated life span), and (2) it individualizes this base rate to the Defendant by taking into account those particular characteristics which have been empirically demonstrated to lower or raise the risk of violence, rather than those characteristics which merely seem relevant to the likelihood of future violent behavior.  Id. at 238–48.  As for the relevance of modern correctional practices and security measures, subjects upon which the Virginia Supreme Court based its disapproval of the Cunningham proffer in Morva, these considerations are not actually part of a risk assessment, but rather help explain why a high-risk pretrial detainee might well prove to be a low-risk prison inmate, and why the counter-intuitively low base-rates of serious violence by violent offenders once incarcerated actually do bear on the likelihood of future violence by the offender being sentenced.  Nevertheless, if the Court finds such explanations inadmissible under Porter and Morva, that would not justify excluding Dr. Cunningham’s testimony altogether, because he can limit his testimony as the Court may direct.
Jurors presented with a claim of future dangerousness undoubtedly will try to estimate the probability that the Defendant will commit criminal acts of violence in the prison setting if they impose a life sentence.  Nothing in Virginia’s jury instructions bars them from giving great weight to the prison setting and answering the “continuing threat” question on that basis.  Prohibiting the testimony of an expert in prison risk assessment deprives the jurors of the tools of modern scientific risk assessment with which to conduct an evidence-based evaluation and to reach a reliable conclusion.  And in that informational void, jurors will be free to rely on speculation, intuition, ingrained beliefs, and personal information (and misinformation)—rather than scientific evidence—in order to predict Mr. ______’s probable future behavior.
3. The Defendant is Constitutionally Entitled to Employ Risk Assessment Evidence to Rebut the Commonwealth’s Assertion of the Future Dangerousness Aggravating Factor Under Va. Code 19.2-264.4(C).	

As previously noted, Va. Code § 19.2-264.2 provides that the death penalty may not be imposed unless the prosecution proves beyond a reasonable doubt either:
That there is a probability that the defendant would commit criminal acts of violence that would constitute a continuing serious threat to society or that his conduct in committing the offense for which he stands charged was outrageously or wantonly vile, horrible, or inhumane in that it involved torture, depravity of mind, or an aggravated battery to the victim.

In this case, it is clear that the prosecution will argue in sentencing that Mr. ______ represents a future danger and should be put to death based on the evidence in this case.
	When the prosecution argues for the death penalty based on its prediction of the defendant’s future dangerousness, due process requires that the defendant be given an opportunity to present his own evidence rebutting this prediction.  See Skipper v. South Carolina, 476 U.S. 1, 5 n.1 (“Where the prosecution specifically relies on a prediction of future dangerousness in asking for the death penalty . . . the elemental due process requirement that a defendant not be sentenced to death ‘on the basis of information which he had no opportunity to deny or explain’ . . . requires that the defendant be afforded an opportunity to introduce evidence on this point.” (citation omitted)).  See also id. at 9–11 (Powell, J., concurring).   
This right of rebuttal cannot be defeated by limiting the Defendant to the same types of evidence that the prosecution relies on to prove dangerousness.  This was demonstrated by Simmons v. South Carolina, 512 U.S. 154 (1994), which established a capital defendant’s federal due process right to rebut the prosecution’s allegations of dangerousness by informing the jury of his parole ineligibility if sentenced to life imprisonment. In Simmons, the prosecution told the jury that the “verdict should be a response of society to someone who is a threat.”  512 U.S. at 176 (O’Connor, J., concurring).  Simmons countered that he did not pose a threat because his criminal history involved only elderly women, a group with which he would not have contact behind bars.  Id.  Justice O’Connor recognized in her concurrence that this claim “stood a chance of succeeding, if at all, only if the jury were convinced that petitioner would stay in prison.” Id.  The jury’s future dangerousness determination rested upon a distinction between the risk Simmons posed in society at large, and the much-reduced risk he posed in the restrictive setting.  It therefore rested on an understanding of context.  It made no difference in Simmons that the prosecution had never mentioned parole, or that Simmons’ parole ineligibility was not a fact of his character, record, or the circumstances of his offense.  Parole ineligibility was constitutionally relevant as rebuttal evidence simply because it tended to lessen the chance that Simmons would commit more murders if not executed.
	Once the Commonwealth raises Mr. ______’s alleged dangerousness as a basis for imposing the death penalty, it is not entitled to stifle his response by barring him from showing that the likelihood of his committing further violent crimes is actually quite low, and from identifying the actual reasons why this is so—namely, that scientific evidence has shown that certain of Mr. ______’s characteristics and the circumstances of his crime represent a very low likelihood that he will commit future crimes of violence.  Even outside the capital sentencing context, such restrictions cannot be reconciled with the basic due process right of a criminal defendant to present his defense.   
4. Independent from Its Admissibility as Rebuttal Evidence, the Prison Violence Risk Assessment Evidence Sought by this Motion Is Separately Admissible as Mitigating Evidence Under the Eighth Amendment 
 
Even if the jury were to find the probability of a continuing threat to be proved beyond a reasonable doubt in this case, the Defendant only would become eligible for a death sentence.  Whether the death sentence actually would be imposed also depends in large part on the weight that the jury subsequently assigns to that factor in making the highly discretionary decision of whether to impose death or life imprisonment.  An accurate assessment of the magnitude of the risk petitioner poses is consequently an issue of critical importance to both the eligibility and selection decisions.  Nothing in Virginia law or the court’s anticipated sentencing instructions suggests that jurors should not approach this question in a commonsensical, practical fashion by asking, in effect:  “If we let him live out his life in prison, how great is the risk that he will commit more criminal acts of violence?”  The prison risk assessment testimony sought by this motion would constitute the Defendant’s strongest and most reliable evidence on that critical quantitative issue.  
The admission of this prison risk assessment evidence is crucial to mitigate the prosecution’s evidence of future dangerousness stemming from Mr. ______’s criminal history, his capital offense, and any acts of misconduct in jail.  Case law clearly establishes that under the Eighth and Fourteenth Amendments, the sentencer “must not be precluded from considering as a mitigating factor, any aspect of a defendant’s character or record and any of the circumstances of the offense that the defendant proffers as a basis for a sentence less than death.” Lockett v. Ohio, 438 U.S. 586, 604-605 (1978).   Prohibiting the sentencer from considering any relevant mitigating factors “creates the risk that the death penalty will be imposed in spite of factors which may call for a less severe penalty.  When the choice is between life and death, that risk is unacceptable and incompatible with the commands of the Eighth and Fourteenth Amendments.” Id.; see also Eddings v. Oklahoma, 455 U.S. 104, 113–14 (1982) (“Just as the State may not by statute preclude the sentencer from considering any mitigating factor, neither may the sentencer refuse to consider, as a matter of law, any relevant mitigating evidence.”).  Mitigating factors cannot be limited to statutory factors.  The court must allow consideration of non-statutory mitigating factors (such as a given offender’s low likelihood of violent recidivism) as well.  Hitchcock v. Dugger, 481 U.S. 393 (1987).
The insights derived from scientific prison violence risk assessment certainly can lessen the weight that the sentencing jury is likely to assign to the future dangerousness aggravating factor in deciding whether to impose death or life imprisonment.  In this sense, an expert risk assessment is mitigating because it can diminish the weight of the evidence on death’s side of the scale.  As a result, allowing Mr. ______ to present this expert prison risk assessment evidence will increase the factual reliability and accuracy of the jury’s sentencing decision, and such evidence may not be excluded without violating the Eighth Amendment.
CONCLUSION

	Given that Mr. ______’s alleged dangerousness is likely to be a central issue at his sentencing hearing, and that the methodology of prison violence risk assessment is outside the purview of most if not all lay jurors, his particularized need for expert testimony on this issue is clear.  In the absence of such expert testimony, the Defendant will be denied his federal due process right to rebut the Commonwealth’s case for death, Simmons v. South Carolina, supra, and separately, his Eighth Amendment right to establish, as a mitigating factor, that he poses a very low risk of actual violent recidivism if he is sentenced to life imprisonment rather than to death.  Skipper v. South Carolina, supra.  Under these circumstances, both Ake and Husske require that Dr. Cunningham’s specialized knowledge be made available to assist the Defendant in this case.  Consonant with Porter and Morva, such evidence is admissible so long as the testimony will focus, as Dr. Cunningham’s will, on factors specific to Mr. ______, including all relevant facets of his history, record, character and the offense for which he is to be sentenced.  In fact, the Defendant submits that Porter and Morva require that prison risk assessment testimony be authorized and admitted once a particularized need is shown.  Mr. ______’s proffer meets this standard, and his motion should therefore be granted.  
_______________________
	

						By___________________________
							Of Counsel 
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