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MOTION AND INCORPORATED MEMORANDUM OF LAW TO BAR COMMONWEALTH FROM SEEKING A DEATH SENTENCE BASED ON FUTURE DANGEROUSNESS


COMES NOW Defendant, by counsel, and moves this Court to bar the Commonwealth from seeking a death sentence predicated on future dangerousness. 


In support of this Motion, Defendant asserts the following:

I.
Virginia Code Section 19.2‑264.2 requires that a defendant have a prior criminal conviction before the trier of fact can make a finding of future dangerousness.


Capital murder trials in Virginia proceed under a bifurcated trial system consisting of a guilt‑innocence phase and a penalty phase.  Only after the jury finds the defendant guilty at the guilt‑innocence phase may it determine whether to impose a death sentence on the defendant.  To impose death, the trier of fact must find one or both of the two aggravating factors referred to as "future dangerousness" and "vileness."  Section 19.2‑264.2 states the basic requirements:

[A] sentence of death shall not be imposed unless the court or jury shall (1) after consideration of the past criminal record of convictions of the defendant, find that there is a probability that the defendant would commit criminal acts of violence that would constitute a continuing threat to society or that his conduct in committing the offense for which he stands charged was outrageously or wantonly vile, horrible or inhuman in that it involved torture, depravity of mind or an aggravated battery to the victim, and (2) recommend that the penalty of death be imposed. 

Va. Code ann. § 19.2‑264.2 (emphasis added). 


Section 19.2‑264.2 plainly states that the trier of fact shall not impose a sentence of death based on the future dangerousness aggravator until "after consideration of the past criminal record of convictions of the defendant."  This consideration is, therefore, mandatory under the statute and a past criminal record of convictions is a necessary predicate for a finding of future dangerousness.  If a defendant has not been convicted of a crime, there is no record of past criminal convictions for the trier of fact to consider, the requirements of the statute cannot be met and a finding of future dangerousness cannot be made.  In the present case, Defendant has no past criminal record of convictions, the foundational requirement has not been met, and the Commonwealth therefore cannot seek a death sentence based on future dangerousness.

II.
Section 19.2‑264.4(C) of the Virginia Code does not conflict with the prior conviction requirement of Section 19.2‑264.2.


The language of § 19.2‑264.4(C) which permits the introduction of the defendant’s prior history as evidence of future dangerousness does not repeat the requirement that the defendant must have a criminal conviction.  The relevant portion of § 19.2‑264.4(C) establishes that:

The penalty of death shall not be imposed unless the Commonwealth shall prove beyond a reasonable doubt that there is a probability based upon evidence of the prior history of the defendant or of the circumstances surrounding the commission of the offense of which he is accused that he would commit criminal acts of violence that would constitute a continuing threat to society.

Va. Code Ann. § 19.2‑264.4(C).


Section 19.2‑264.4(C) is primarily an evidentiary statute whereas § 19.2‑264.2 is a procedural statute that "contains rigorous safeguards against the application of the death penalty to cases in which the legislature deems it unwarranted."  Barnes v. Commonwealth, 234 Va. 130, 138, 360 S.E.2d 196, 202 (1987).  In Barnes, the Supreme Court of Virginia held that, in determining "whether imposition of the death penalty is appropriate . . . the tests required by Code § 19.2‑264.2 are the sole criteria governing the application of the death penalty."  Id., 360 S.E.2d at 202.   Accordingly, the trier of fact may consider evidence of the defendant’s prior history as permitted by § 19.2‑264.4(C), but only if it first finds a record of prior convictions as is required by § 19.2‑264.2.  


Canons of statutory interpretation support this reading of the Code.  First, the plain meaning of § 19.2‑264.2 is clear and unambiguous; the death penalty "shall not be imposed unless the court or jury shall (1) after consideration of the past criminal record of convictions of the defendant, find that there is a probability that the defendant would commit criminal acts of violence that would constitute a continuing threat to society."  Va. Code Ann. § 19.2‑264.2.  "If the language of the statute is plain and free from ambiguity, and expresses a single, definite, and sensible meaning, that meaning is conclusively presumed to be the meaning which the legislature intended to convey."  Henry Campbell Black, Construction and Interpretation of Laws, 35‑36 (West Publishing Co. 1896).  The Supreme Court of Virginia consistently has applied the "plain meaning" tool of statutory interpretation.  See, e.g.,Vaughn, Inc. v. Beck, 262 Va. 673, 677, 554 S.E.2d 88, 90; Va. Farm Bureau Mut. Ins. Co. v. Gile, 259 Va. 164, 168, 524 S.E.2d 642,644 (2000); Lynch v. Commonwealth Transp. Comm’r, 255 Va. 227, 231, 495 S.E.2d 247, 249 (1998); School Bd. of Chesterfield County v. School Bd. of the City of Richmond, 219 Va. 244, 250, 247 S.E.2d 380, 384 (1978).  Because the plain meaning of the phrase "after consideration of the past criminal record of convictions" in § 19.2‑264.2 is clear and unambiguous, the requirement that a defendant have a criminal record of convictions prior to a finding of future dangerousness should be conclusively presumed.   


An additional tool of statutory interpretation is to harmonize statutes in order to prevent conflicts between them.  "[W]here two statutes on the same subject, or on related subjects, are apparently in conflict with each other, they are to be reconciled, by construction . . . and validity and effect given to both, if this can be done without destroying the evident intent and meaning of the later act."  Henry Campbell Black, Construction and Interpretation of the Laws 61 (West Publishing Co. 1896).  The Supreme Court of Virginia considers statutes "in a manner that harmonizes and gives effect to each statute."  Liberty Mut. Ins. Co. v. Fisher, 263 Va. 78, 84, 557 S.E.2d 209, 212 (2002).  Allowing the trier of fact to find future dangerousness when a defendant has no criminal record of convictions simply ignores § 19.2‑264.2.  The two statutes can easily be harmonized and reconciled by reading § 19.2‑264.2 as establishing the baseline requirement for findings of future dangerousness and by reading § 19.2‑264.4(C) as describing types of evidence that the Commonwealth may use to prove future dangerousness after the § 19.2‑264.2 predicate, prior convictions, has been met, and future dangerousness remains an issue in the case. 


Furthermore, the "past criminal record of convictions" required by § 19.2‑264.2 is factually more specific than the broader "prior history of the defendant" allowed by § 19.2‑264.4(C) and, thus, should be controlling as the definition of the baseline requirements for finding future dangerousness. "[W]hen one statute speaks to a subject in a general way and another deals with a part of the same subject in a more specific manner, the two should be harmonized, if possible, and where they conflict, the latter prevails."  Virginia Nat’l Bank v. Harris, 220 Va. 336, 340, 257 S.E.2d 867, 870 (1979).  See also Barr v. Town & Country Props.,  240 Va. 292, 294, 396 S.E.2d 672, 674 (1990).  Thus, if § 19.2‑264.2 and § 19.2‑264.4(C) both address the requirements for a finding of future dangerousness based on historical fact, harmonizing the statutes can occur only when the more specific statute "prevails."  

Finally, the titles of the two Code sections help to illustrate the differences in their content.  Section 19.2‑264.2  is titled "Conditions for imposition of death sentence" while § 19.2‑264.4(C) is titled "Sentence proceeding."  These different titles indicate that § 19.2‑264.2 establishes the baseline requirements– conditions– for a finding of future dangerousness while 

§ 19.2‑264.4(C) details the acceptable procedures for proving that aggravator after the "condition" is met.       

III.
Case law has not addressed whether § 19.2‑264.2 requires that a defendant have a prior conviction as predicate to a finding of future dangerousness.


Understanding § 19.2‑264.2 as setting a baseline requirement does not conflict with Virginia precedent.  Virginia courts have refused to allow the trier of fact to find future dangerousness when the defendant has no criminal record.  For example, in Bunch v. Commonwealth, 225 Va. 423, 441, 304 S.E.2d 271, 281(1983) the Supreme Court of Virginia specifically noted that, "[b]ecause Bunch had no prior criminal record, the trial court refused to permit the jury to consider the aggravating circumstance of dangerousness."  


Additionally, the predicate requirement of a prior criminal record does not prevent the admissibility of evidence of a defendant’s prior history or of the circumstances surrounding the commission of the offense.  In Royal v. Commonwealth, 250 Va. 110, 115, 458 S.E.2d 575, 577 (1995), the court stated that the "statutory provisions governing the imposition of the death penalty do not limit consideration of whether a defendant will be a future danger to the defendant’s prior criminal record."  The Supreme Court of Virginia’s reading of §§ 19.2‑264.2 and 19.2‑264.4(C) in Royal is consistent with the notion that there is a threshold requirement of a criminal record before other evidence of future dangerousness may be presented by the Commonwealth.  The court’s language in Royal merely states that when the defendant has a prior criminal record, the Commonwealth is not limited to only presenting the prior record.  In fact, in Royal, the Commonwealth presented evidence of defendant’s extensive criminal record, testimony from the probation officer who prepared the presentence report, and the testimony of a forensic psychiatrist who examined the defendant.  250 Va. at 113, 458 S.E.2d at 576.  Royal is absolutely consistent with both §§ 19.2‑264.2 and 19.2‑264.4(C).


Nothing in the court’s decisions in Quintana v. Commonwealth, 224 Va. 127, 146‑147, 295 S.E.2d 643, 653 (1982),  LeVasseur v. Commonwealth, 225 Va. 564, 593‑594, 304 S.E.2d, 644, 660 (1983), Watkins v. Commonwealth, 229 Va. 469, 487, 331 S.E.2d 422, 436 (1985), or  Frye v. Commonwealth, 231 Va. 370, 392, 345 S.E.2d 267, 283 (1986), is inconsistent with reading §§ 19.2‑264.2 and 19.2‑264.4(C) as requiring a prior criminal record as a predicate to presenting other evidence of future dangerousness.  None of these cases held that § 19.2‑264.2 does not establish a baseline requirement of a prior conviction for a finding of future dangerousness.  Rather, these cases established that § 19.2‑264.4(C) permits the admission of evidence of a defendant’s prior history despite the apparent limiting language of § 19.2‑264.2.  This fact further illustrates that § 19.2‑264.4(C) does not define the substantive requirements for finding future dangerousness but, rather, is a procedural and evidentiary statute.


In Quintana, the Commonwealth presented evidence of the defendant’s prior criminal history1 and testimony of witnesses regarding the defendant’s statements about his criminal history to the jury.  224 Va. at 147, 295 S.E.2d at 653.  The jury fixed Quintana’s punishment at death after finding both future dangerousness and vileness.  Id.  Quintana argued that the trial judge abused his discretion in failing to reduce his sentence to life imprisonment because a probation officer’s report offered at sentencing before the judge "contained no information bearing upon his future dangerousness."  Id. at 149, 295 S.E.2d at 654. The court held that the judge did not err in confirming Quintana’s sentence of death based on the evidence presented to the jury and further evidence presented to the judge that the defendant secreted two homemade knives and a homemade 35‑foot rope in his cell while awaiting his sentencing hearing.  Id. at 149, 295 S.E.2d at 655.  The court did not consider the separate roles of §§ 19.2‑264.2 and 19.2‑264.4(C) in Quintana’s case; nor did it consider the application of these two statutes to a case in which the defendant had no prior criminal record.  


The defendant in LeVasseur argued that the "dichotomy" between the use of "after consideration of the past criminal record of convictions of the defendant" in § 19.2‑264.2 and "evidence of the prior history of the defendant" in § 19.2‑264.4(C) renders the statutory scheme unconstitutionally vague.  225 Va. at 593, 304 S.E.2d at 660.  The court rejected LeVasseur’s contention, further noting in a footnote that the jury fixed LeVasseur’s penalty at death based only on the vileness aggravator, thereby obviating the need to consider either the defendant’s "prior history" or "past criminal record of convictions."  Id.  Therefore, the LeVasseur court did not consider whether § 19.2‑264.2 is properly read as a predicate to § 19.2‑264.4(C).


The Commonwealth presented evidence of the defendant’s prior criminal record and evidence of his involvement in a murder for which he had not yet been tried in Watkins.  229 Va. at 489, 331 S.E.2d at 436.  Watkins argued that the Commonwealth was precluded by statute from offering evidence of his unadjudicated criminal conduct.  Id. at 487, 331 S.E.2d at 435.  The court rejected this argument without addressing the admissibility of evidence of prior unadjudicated acts in a case in which the defendant did not have a prior criminal record.  Id. at 487‑488, 331 S.E.2d at 435‑436.


In Frye, the court permitted the Commonwealth to introduce evidence of the defendant’s prior criminal record, plan to escape from prison, and confession to an investigator.  231 Va. at 392‑ 393, 345 S.E.2d at 283.  Frye argued that the evidence of his escape plan was inadmissable because §19.2‑264.2 confines a finding of future dangerousness to consideration of the defendant’s criminal record alone and that evidence of his confession was irrelevant. Id. at 392‑393, 345 S.E.2d at 283.  Frye’s argument, which made no effort to read §§ 19.2‑264.2 and 19.2‑264.4(C) together, was rejected by the court on the grounds that under § 19.264.4(C), the Commonwealth "is authorized to establish a defendant’s future dangerousness by evidence of the prior history of the defendant.  Id. at 392, 345 S.E.2d at 283.  The Frye court did not address the interplay of §§ 19.2‑264.2 and 19.2‑264.4(C) in a case in which the defendant has no prior criminal record to satisfy the threshold issue.


Only twice has the Supreme Court of Virginia upheld a finding of future dangerousness when the defendant had no prior record of criminal convictions.  Murphy v. Commonwealth, 246 Va. 136, 431 S.E.2d 48 (1993); Goins v. Commonwealth, 251 Va. 442, 470 S.E.2d 114 (1996).  However, in neither of these cases did the court consider whether § 19.2‑264.2 requires that a defendant have a prior conviction before the trier of fact can find future dangerousness.  In  Murphy, the defendant argued that the finding of future dangerousness was not supported by the evidence because he had no prior felony record.  246 Va. at 144, 431 S.E.2d at 53.  The court disagreed with Murphy’s contention.  Citing § 19.2‑264.4(C) and reviewing the facts of Murphy’s case, the court declared that the "facts and circumstances surrounding the planned murder . . . [are] sufficient to support the trial court’s finding of future dangerousness."  Id. at 145, 431 S.E.2d at 53.   The court neither mentioned § 19.2‑264.2 in the opinion nor made any attempt to explain its relationship to § 19.2‑264.4(C).  


In Goins, the defendant asserted that the Commonwealth should not be allowed to seek the death penalty based on future dangerousness because he had not been convicted of any crimes at the time of his trial.  251 Va. at 467, 470 S.E.2d at 130.  The court disagreed, citing Murphy and § 19.2‑264.4(C).  Because the court looked only at § 19.2‑264.4(C), it relied on the disjunctive "or" in that section to determine that admission of evidence of the circumstances of the offense to prove future dangerousness did not depend upon evidence of "prior history."  Goins did not argue, as is argued here, that § 19.2‑264.2 requires that the defendant have a prior conviction before § 19.2‑264.4(C) becomes operative to permit admission of evidence of either "prior history" or "circumstances of the offense" to prove future dangerousness.  

IV.
CONCLUSION


Section 19.2‑264.2 provides that a death sentence may not be imposed on the future dangerousness aggravator unless the trier of fact, "after consideration of the past criminal record of convictions of the defendant, find[s] that there is a probability that the defendant would commit criminal acts of violence that would constitute a continuing serious threat to society."  Therefore, the defendant must have a prior criminal conviction before a death sentence based on the future dangerousness may be imposed.  Because Defendant has no "past criminal record of convictions," the Commonwealth cannot meet this foundational requirement and should be barred from seeking a death sentence based on future dangerousness.


WHEREFORE, Defendant respectfully moves this Court to bar the Commonwealth from seeking a death sentence on the basis of future dangerousness.

Respectfully Submitted,    


____________________ 


Defendant

By Counsel            
	1The opinion does not specifically state that Quintana’s entire criminal record was offered into evidence.  However, the opinion states that Quintana had been released from jail one day prior to the crime.  Quintana, 224 Va. at 138, 295 S.E.2d at 647.  The Commonwealth also called witnesses during the penalty phase who testified to being incarcerated with Quintana and that Quintana told the witness he had committed crimes in Cuba. Id. at 147�148, 295 S.E.2d at 653.





