VIRGINIA:  IN THE CIRCUIT COURT FOR THE COUNTY OF PITTSYLVANIA
COMMONWEALTH OF VIRGINIA
)







)

v.





)

Case No. CR09000175-00






)

DENNIS LEE DANIEL


)

MOTION TO STRIKE CAPITAL MURDER CHARGE BROUGHT 

UNDER SECTION 18.2-31(4) OF THE CODE OF VIRGINIA

COMES NOW the Defendant, Dennis Lee Daniel, by Counsel, pursuant to the Eighth Amendment of the United States Constitution and Section 18.2-31(4) of the Code of Virginia, and moves this court to strike the capital murder charge brought under Section18.2-31(4) of the Code of Virginia.  In support of this Motion, Defendant relies upon the attached Memorandum of Law in Support in addition to any argument of counsel before this Court.
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DENNIS LEE DANIEL


)

MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT'S MOTION 

TO STRIKE CAPITAL MURDER CHARGE BROUGHT UNDER 

SECTION 18.2-31(4) OF THE CODE OF VIRGINIA

FACTS OF THE CASE

The Defendant, Dennis Lee Daniel, stands accused of committing capital murder in violation of Va. Code § 18.2-31(4).  The charge arises from Defendant's alleged killing of Courtney Servais on December 19, 2008.  Defendant and Servais had a romantic relationship dating back to October 2008.  During the course of this relationship, Servais informed Defendant that she had slept with his son in retaliation for Defendant sleeping with another woman.  On the day of the killing, Servais visited Defendant.  During this visit, Servais made a further comment about sleeping with Defendant's son.  In response, an infuriated Defendant attacked and choked her.  Later that day, after the attack had ceased, the two travelled to an abandoned cabin in Servais's car.  During this trip, Defendant drove Servais's car, as she often allowed him to do.  When they arrived and began walking toward the cabin, Servais fled back to the car.  She locked herself in but was unable to get the car moving.  Defendant shattered the passenger door window pane and pulled Servais out through the opening.  After dragging Servais along the ground by her arm, he allegedly struck her at least twice with a piece of lumber, killing her.  Defendant left Servais's body behind and left the scene in her car.  When Servais's body and car were found, she allegedly was missing some pieces of jewelry and items from her purse.
ARGUMENT
A. The Evidence is Insufficient to Establish a Nexus between Murder and Robbery as Required by § 18.2-31(4) Because the Evidence Shows that Any Robbery that Occurred was a Mere Afterthought to the Killing
Section 18.2-31(4) of the Virginia Code provides that a defendant commits capital murder if he carries out the "willful, deliberate, and premeditated killing of any person in the commission of robbery or attempted robbery."  The language "in the commission of robbery or attempted robbery" requires the Commonwealth to establish a nexus between the killing and the theft.  When assessing whether there is sufficient evidence to support a finding that the murder occurred "in the commission of robbery," Virginia courts consider whether the "killing was so closely related in time, place, and causal connection as to make the killing, as a matter of law, a part of the same criminal enterprise."  Briley v. Commonwealth, 221 Va. 532, 544 (1980).  See also George v. Commonwealth, 242 Va. 264, 277-78 (1991) (applying the same standard as that used in Briley); Quesinberry v. Commonwealth, 241 Va. 364, 373-74 (1991) (same); Pope v. Commonwealth, 234 Va. 114, 124-25 (1987) (same); LeVasseur v. Commonwealth, 225 Va. 564, 591 (1983) (same).
The "time, place, and causal connection" nexus standard is fairly understood to require that a defendant kill the victim while possessing either a motive or intent to rob the victim.  In fact, several Supreme Court of Virginia cases have defined the nexus question in terms of motive and/or intent.  See Bunch v. Commonwealth, 225 Va. 423, 440 (1983) ("[T]he important considerations are that robbery was the motive for the killing and that Bunch had the intent to rob when he killed [the victim]."); Branch v. Commonwealth, 225 Va. 91, 95 (1983) ("[T]he question is whether the robbery was the motive for the killing."); Whitley v. Commonwealth, 223 Va. 66, 73 (1982) ("[W]e consider whether the evidence was sufficient to support the conclusion that the murder was committed with intent to rob.").
Moreover, the need for a robbery-based motive or intent to support a conviction under 
§ 18.2-31(4) is reflected in the requirement that the robbery and the murder be "causal[ly] connected."  A robbery cannot be said to "cause" a killing unless the robbery motivated or was the basis for the intent behind the killing.  Importantly, the Briley nexus test is phrased conjunctively, which means that the absence of any causal connection between a robbery and a murder eliminates the possibility of a conviction under § 18.2-31(4).
That a defendant cannot be convicted under § 18.2-31(4) in the absence of evidence showing that the killing was motivated by the robbery is made clear by the Supreme Court of Virginia's decision in Branch.  The defendant in Branch shot and killed the victim during an argument and then took the victim's wallet in order to burn the contents and make the victim less identifiable.  The Court found the evidence insufficient to establish the murder-robbery nexus required by § 18.2-31(4), concluding that the murder and the taking of the victim's wallet were "two separate acts, performed for entirely different reasons."  Branch, 225 Va. at 95.  Under Branch, therefore, the Briley nexus test is not satisfied when evidence merely shows the robbery and murder to be closely related in time and space; unless there also is a "causal connection" between the robbery and the murder—that is, unless the robbery played a part in bringing about the murder—a defendant cannot be convicted under § 18.2-31(4).  As Branch indicates, a robbery and a murder are not causally connected when they constitute "two separate acts" that were "performed for entirely different reasons."  Id.
While the Commonwealth may point to other cases employing slightly more expansive language on this point, it is important to note that almost all of the Virginia Supreme Court cases have involved typical robbery-murders in which the defendant's intent and motive to rob the victim was not in doubt.  See Quesinberry, 241 Va. at 373-74 (finding a sufficient nexus when the defendant and an accomplice shot and killed the owner of a factory who had interrupted their robbery of the factory); Pope, 234 Va. at 124-25 (finding a sufficient nexus when the defendant killed the victim and took her purse after demanding her money at gunpoint); Poyner v. Commonwealth, 229 Va. 401, 432-33 (1985) (finding a sufficient nexus when the defendant robbed the victim and then shot her while she was huddled in a corner, because the evidence supported an inference that he may have killed her to prevent her from later identifying him); Edmonds v. Commonwealth, 229 Va. 303, 309-10 (1985) (finding a sufficient nexus when the defendant stabbed the owner of a store during a robbery); LeVasseur, 225 Va. at 590-92 (finding a sufficient nexus when the defendant killed the victim while she was the only person home and subsequently took money and possessions from the home); Bunch, 225 Va. at 439-40 (finding a sufficient nexus when the defendant shot the victim and, before hanging her, took items of her jewelry); Whitley, 223 Va. at 72-74 (finding a sufficient nexus when the defendant, whose car was broken, killed his neighbor and took her wallet and car); Briley, 221 Va. at 540-44 (finding a sufficient nexus when the defendant and accomplices robbed a victim of his wallet, took the victim's car to a location where they killed the victim, and drove the victim's car around for several hours before stripping it of parts).

Because a robbery-based motive or intent is required to support a conviction under 
§ 18.2-31(4),
 a defendant who kills for reasons unrelated to robbery and then carries out a separate, after-the-fact robbery (an "afterthought" robbery) cannot be convicted under that statute.  In Whitley, the Supreme Court of Virginia impliedly acknowledged that afterthought robberies cannot support convictions under § 18.2-31(4), stating that a defendant must provide more evidence that the robbery was an afterthought than the mere fact that the robbery occurred later in time.  Whitley, 223 Va. at 73 ("[T]he fact that the larceny did not occur until after he had killed his victim does not prove that his decision to steal was an after-thought.").  Excluding afterthought robberies from the reach of § 18.2-31(4) is consistent with the requirement that a defendant possess a robbery-based motive or intent, as a defendant who kills for reasons unrelated to a desire to rob the victim performs "two separate acts"—murder and robbery—"for entirely different reasons."  Branch, 225 Va. at 95.
The evidence in Defendant's case makes clear that his alleged murder of Servais was motivated by rage and a desire to exert control over the victim.  Defendant recently had learned that Servais had had sex with his son while he was in prison, and Servais had boasted about that fact to Defendant earlier on the day of the murder, leading to their first altercation.  When Servais later tried to flee from Defendant, the rage caused by Servais's rejection of him and his desire to prevent her from leaving him provoked Defendant to carry out the fatal attack.  Thus, Defendant's murder of Servais was in no way motivated by a desire to steal from her.  To the extent that he in fact stole items after the fact, those theft(s) were a mere afterthought to the unrelated murder—a murder "performed for entirely different reasons."  Indeed in this case, Defendant, unlike the defendant in Whitley, can provide afterthought evidence beyond the simple fact that the robbery took place subsequent to the murder; particularly, Defendant can show that he had clear non-robbery motives—rage and jealousy stemming from their turbulent relationship—that conclusively disprove the nexus required by § 18.2-31(4).
B. If Defendant is Convicted of Capital Murder under § 18.2-31(4) on the Basis of his Afterthought Robbery of the Victim and is Sentenced to Death, his Death Sentence Will Violate the Eighth Amendment
Under Furman v. Georgia, 408 U.S. 238 (1972), and Gregg v. Georgia, 428 U.S. 153 (1976), a death penalty statute violates the Eighth Amendment if its procedures create a "substantial risk" that death sentences will "be inflicted in an arbitrary and capricious manner."  Gregg, 428 U.S. at 188.  Accordingly, the Supreme Court has held that the discretion given to juries "must be suitably directed and limited so as to minimize the risk of wholly arbitrary and capricious action."  Id. at 189.  Typically, the jury's discretion is narrowed by either limiting the definition of "capital murder," as is the case in Virginia, or requiring a finding of one or more statutory aggravating circumstances.  The overarching principle that governs the Eighth Amendment's requirement of non-arbitrariness is that the factors a state sentencing scheme uses to distinguish between death-eligible and non-death-eligible defendants (whether contained in the definition of capital murder or in aggravating circumstances) must "genuinely narrow the class of persons eligible for the death penalty and must reasonably justify the imposition of a more severe sentence on the defendant compared to others found guilty of murder."  Zant v. Stephens, 462 U.S. 862, 877 (1983).  Under Furman, Gregg, and Zant, therefore, a death sentence imposed on a defendant who cannot be distinguished from a typical murderer in a non-arbitrary way—that is, a sentence for which the distinction is unsupported by any moral or penological justification—violates the United States Constitution.
If Defendant is convicted of capital murder under § 18.2-31(4) and sentenced to death on that count, it will be on account of his afterthought robbery of Servais.  In other words, what will distinguish Defendant from other murderers under Virginia law will be the fact that, after killing Servais out of rage, he happened to take some of her possessions.  A life-or-death distinction based on a robbery that was completely unrelated to the motivation underlying the murder is arbitrary in that it cannot be justified by any meaningful moral or penological justification; although a distinction between a death-worthy and a life-worthy defendant arguably exists in a case in which murder is motivated by greed and carried out while a robbery is in progress, the same distinction simply does not hold when a defendant kills a victim for unrelated reasons and then happens to take some items after the fact.  Put differently, the latter type of defendant isn't distinguishable from the typical murderer but for the relatively trivial fact that he subsequently took a few items as an afterthought.
In People v. Green, 27 Cal.3d 1, 609 P.2d 468 (1980), overruled on other grounds by People v. Hall, 41 Cal.3d 826, 718 P.2d 99 (1986), the California Supreme Court aptly described why the fact of an afterthought robbery can prove to be arbitrary:

The Legislature's goal is not achieved . . . when the defendant's intent is not to steal but to kill and the robbery is merely incidental to the murder. . . .  In the case at hand, for example, it would not rationally distinguish between murderers to hold that this defendant can be subjected to the death penalty because he took his victim's clothing for the purpose of burning it later to prevent identification, when another defendant who committed an identical first degree murder could not be subjected to the death penalty if for the same purpose he buried the victim fully clothed or even if he doused the clothed body with gasoline and burned it at the scene instead.  To permit a jury to choose who will live and who will die on the basis of whether in the course of committing a first degree murder the defendant happens to engage in ancillary conduct that technically constitutes robbery . . . would be to revive "the risk of wholly arbitrary and capricious action" condemned by the high court plurality in Gregg.

27 Cal.3d at 61-62.  Similarly, sentencing Defendant to death on account of his "ancillary" post-murder conduct of stealing items belonging to Servais will amount to an arbitrary imposition of a death sentence in violation of the core Eighth Amendment principles set out in Furman, Gregg, and Zant.
CONCLUSION

For the reasons stated herein, Defendant respectfully moves this Court to strike the capital murder charge brought under Va. Code Ann. § 18.2-31(4).
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Dennis Daniel







By Counsel
�  One Supreme Court of Virginia case that addressed § 18.2-31(4) outside of the context of a typical robbery-murder was George v. Commonwealth, 242 Va. 264 (1991).  In George, the Court found a sufficient nexus in a case in which the defendant stole the murder victim's motorcycle and motorcycle helmet around the time when he sexually molested and killed the victim.  The question of the defendant's motive and intent to rob was made difficult by the fact that the defendant also had the motive of sexually molesting the victim.  Ultimately, the Court remained focused on motive and intent; after noting evidence that the defendant encountered the victim while the victim was riding his motorcycle and that the defendant had dragged the victim off of the motorcycle, the Court concluded that there was sufficient evidence from which the jury could conclude that the defendant "harbored the intention both to molest [the victim] sexually and to steal his motorcycle and helmet."  Id. at 279-80.





�  Defendant acknowledges that the Virginia Court of Appeals has stated that motive to rob is not a "sine qua non to support a capital murder conviction under Code § 18.2-31(4)."  Tibbs v. Commonwealth, 31 Va. App. 687, 705 (2000).  Although decisions of the Court of Appeals generally bind this Court, Defendant contends that the quoted statement from Tibbs is not binding because it is inconsistent with decisions of the Supreme Court of Virginia, namely Bunch and Branch, which explicitly discuss the defendant's motive as dispositive of the nexus question under § 18.2-31(4).
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