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IN THE CIRCUIT COURT OF ​​​​__________

COMMONWEALTH OF VIRGINIA,
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)

Plaintiff,


)




)

v.


)
CRIMINAL CASE NO. ________


)


)




Defendant.


)

_________________________________________
)

MOTION TO SENTENCE THE CAPITAL CHARGE

BEFORE THE NON-CAPITAL FELONIES
COMES NOW the Defendant, _____________________, by counsel, pursuant to the Sixth, Eighth, and Fourteenth Amendments of the United States Constitution, sections 19.2-264.3 and 19.2-295.1 of the Code of Virginia, and Rules 3A: 17.1 and 3A: 18 of the Virginia Supreme Court Rules, and moves this court to conduct the capital sentencing hearing before the non-capital felony sentencing hearing.  In support of this Motion, Defendant will rely upon the attached Memorandum in Support, the pleadings and briefs filed by the parties, and argument of counsel at the hearing on this motion.

____________________________

By Counsel

VIRGINIA: 

IN THE CIRCUIT COURT OF ____________

COMMONWEALTH OF VIRGINIA,
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)

Plaintiff,

)




)

v.


)
CRIMINAL CASE NO. ________

)

)

Defendant.

)

___________________________________
)

MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT’S

MOTION TO SENTENCE THE CAPITAL CHARGE

BEFORE THE NON-CAPITAL FELONIES
In support of Defendant’s Motion to Conduct the Capital Sentencing Hearing before the Non-Capital Felony Sentencing Hearing, Defendant states as follows.

INTRODUCTION
The Defendant is charged with non-capital felonies for which a sentence of life imprisonment is possible.  These felony charges are in addition to the capital murder charge for which either a death sentence or a life sentence may be imposed.  For the purposes of this motion only, assume the jury has found the Defendant guilty of arson, robbery, and capital murder.  Assume further the jury sentences on the non-capital felonies first and imposes two life sentences.  When the capital murder sentencing phase begins, the jury will confront the death penalty conviction knowing that Defendant is already serving a life sentence.  The jury may feel compelled to impose a death sentence if it has already given life sentences on the non-capital convictions.  The structure of this sentencing scheme could guide the jury to impose a death sentence in violation of the Defendant’s statutory and constitutional rights. 

ARGUMENT
1. 
The Rules of the Virginia Supreme Court Require the Capital Charge be Sentenced Before the Non-Capital Felony Charges
Virginia Code Section 19.2-264.3(C) states that upon a finding of guilt for an offense that may be punishable by death, “a separate proceeding before the same jury shall be held as soon as is practicable on the issue of the penalty . . . .”(emphasis added).  Virginia Code Section 19.2-295.1 establishes that after a felony conviction, “a separate proceeding limited to the ascertainment of punishment shall be held as soon as practicable before the same jury.”  (emphasis added).  These two sections are in equipoise and offer no guidance on the order of capital sentencing and non-capital felony sentencing.  The Virginia Supreme Court Rules provide this necessary guidance.

Rule 3A:18 of the Rules of the Virginia Supreme Court employs the “separate proceeding” language of 19.2-264.3(C) but invokes different terminology to state when the capital sentencing trial should begin.  Rule 3A:18 states in pertinent part: “Except for good cause shown, the separate proceeding provided for in Section 19.2-264.3(C) shall commence as if it were a continuation of the original trial and continue from day to day until concluded.” (emphasis added).  Rule 3A:18 therefore mandates the capital sentencing trial shall commence directly after the guilt-innocence trial is completed as if it were a continuation of the original guilt-innocence trial.  A court would violate Rule 3A:18 if it allowed a jury to sentence the non-capital convictions before the capital conviction.  The non-capital sentencing would constitute a break in the continuous capital trial Rule 3A:18 contemplates.


Finally, Virginia Supreme Court Rule 3A:17.1(b) states:  “In any jury trial in which the jury returns a verdict of guilty to one or more non-capital felony offenses, or Class 1 misdemeanor a separate proceeding limited to the ascertainment of punishment shall be held as soon as practicable before the same jury.” (emphasis added).  This rule applies to non-capital bifurcated proceedings and invokes the “as soon as is practicable” language found in § 19.2-295.1.  However, while this rule employs the same language of §§ 19.2-264.3(C) and 19.2-295.1, it does not supersede the “continuation” language found in Rule 3A:18.  Drafting these rules with different temporal language conveys the intention of the Virginia Supreme Court that the capital sentencing should occur before the non-capital sentencing.  Therefore, to comply with the rules set forth by the Virginia Supreme Court, the Defendant’s capital sentencing trial must take place directly after the guilt-innocence trial so that the two proceedings remain continuous. 

2. 
Yarbrough v. Commonwealth and Fishback v. Commonwealth Dictate That the Capital Charge be Sentenced Before the Non-Capital Felony Charges
Sentencing the Defendant for his non-capital charges before his capital charge would also violate the Virginia Supreme Court’s policy of removing structural factors that guide a jury toward a harsher sentence.

In Yarbrough v. Commonwealth, a jury sentenced a defendant to death after finding the defendant guilty of capital murder.  258 Va. 347, 519 S.E.2d 602 (1999).  During the jury’s sentencing-phase deliberations, the foreman asked the trial court to define “life imprisonment” and asked whether the defendant would be offered parole.  Id. at 519 S.E.2d at 607.  Although the trial court knew defendant was legally ineligible for parole, the court refused to respond to the jury’s question.  Id.  Instead, the court told the jury to impose whatever sentence it felt was appropriate.  Id.  Thereafter the jury sentenced the defendant to death.  Id.


  The Virginia Supreme Court overturned the defendant’s death sentence, announcing that “where information about potential post-sentencing procedures could lead a jury to impose a harsher sentence than it otherwise might, such matters may not be presented to the jury.” Yarbrough 519 S.E.2d at 613.  The Court noted that “[t]he underlying concern is whether issues are presented in a manner that could influence the jury to assess a penalty based upon fear rather than reason.” Id. 519 S.E.2d at 613 (citing Farris v. Commonwealth, 209 Va. 305, 307, 163 S.E.2d 575, 576 (1968)).  Continuing, the court held that “in the penalty-determination phase of a trial where the defendant has been convicted of capital murder, in response to a proffer of a proper instruction for the defendant prior to submitting the issue of penalty-determination to the jury or where the defendant asks for such an instruction following an inquiry from the jury during deliberations, the trial court shall instruct the jury that the words imprisonment for life means imprisonment for life without possibility of parole.”  Yarbrough 519 S.E.2d at 616. 


The Court expanded upon its holding in Yarbrough when it decided Fishback v. Commonwealth, 260 Va. 104, 532 S.E.2d 629 (2000).  In Fishback, the trial court refused to instruct the jury that parole had been abolished in Virginia.  On appeal to the Virginia Supreme Court, the Defendant argued that the trial court caused the jury to impose a harsher sentence when he refused to instruct about the abolition of parole of Virginia.  The Virginia Supreme Court held that the trial court erred by failing to alert the jurors to the fact that “[a]ny person sentenced to a term of incarceration for a felony offense committed on or after January 1, 1995, shall not be eligible for parole upon that offense.”  Id. 260 at 114 (quoting Va. Code. Ann. ' 53.1-165.1).

 While Yarbrough and Fishback are directly concerned with removing jurors' prejudicial misconceptions about parole, both cases reflect the court's commitment to the broader objective of eliminating structural factors that pressure the jury towards imposing a harsher sentence than the evidence alone might dictate.  Juror misconception about parole is just one structural defect that can impel a jury to a harsher sentence.
    In the present case, should the jury sentence the Defendant to life imprisonment for the non-capital felonies, it will likely feel compelled to impose death on the capital count simply because a capital felony is more severe than a non-capital felony.  
3. 
The Eighth Amendment to the United States Constitution Compels Sentencing on the Capital Charge Before the Non-Capital Felonies
The United States Supreme Court has consistently required that the sentencer in a capital case fully consider mitigation evidence.  Lockett v. Ohio, 438 U.S. 586 (1978).  In Lockett, the Supreme Court announced: 

[A] statute that prevents the sentencer in all capital cases from giving independent mitigating weight to aspects of the defendant’s character and record and to circumstances of the offense proffered in mitigation creates the risk that the death penalty will be imposed in spite of factors which may call for a less severe penalty.

438 U.S. at 605.  In Eddings v. Oklahoma, 455 U.S. 104 (1982), the Supreme Court reversed the defendant’s conviction because his sentence was imposed in violation of Lockett:  the trial court stated that he had considered only information regarding the defendant's youthful age, but not his turbulent family history and other mitigating circumstances asserted by the defendant.  Lockett and Eddings stand for the proposition that a state may not create barriers to the jury’s full consideration of all evidence in mitigation.  The jury in this case must be able to fully consider the effect of mitigation but cannot when the sentencing structure itself directs it to give the harshest possible sentence for the capital crime.

Death is a penalty unlike any other; a process that fails to afford significance to relevant aspects of the character and record of an individual defendant or the circumstances of the particular offense improperly excludes the possibility of mitigating factors.  Woodson v. North Carolina, 428 U.S. 280 (1976).  The Woodson court recognized that, due to the gravity of the death penalty as opposed to other sentences, “there is a corresponding difference in the need for reliability in the determination that death is the appropriate punishment in a specific case.”  Id. at 305.  Conducting the non-felony sentencing before the capital sentencing in the present case would violate this fundamental rule of Woodson, because there is no certainty that a jury that gives a death sentence after giving a life imprisonment sentence on non-felony counts would do the same if the sentencing system were reversed.   
CONCLUSION
Conducting the non-capital sentencing before the capital sentencing in the instant case would unduly prejudice the Defendant by inducing jury to impose a death sentence on the basis of symmetry rather than evidence.  Sentencing the Defendant in this manner would violate the mandate of the Virginia Supreme Court Rules that the capital sentencing follow the guilt-innocence trial as if the two were continuous.  This sentencing scheme would also violate the goal of an unbiased jury set forth in Yarbrough and Fishback.  The Defendant would also be denied his Lockett-Eddings right to present mitigation evidence relevant to his individual case.  
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� For the same reasons, evidence or argument about executive clemency have long been forbidden.  Dingus v. Commonwealth, 153 VA. 846, 149 S.E. 414 (1929).






