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IN THE CIRCUIT COURT OF _________________ COUNTY

Commonwealth of Virginia,

:
         
         







:

        vs.



:
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:


:              
Defense Motion to





:             
Seal Mental Health Reports  


Defendant.


:                

DEFENSE MOTION TO SEAL MENTAL HEALTH REPORTS


COMES NOW, the Defendant, _______________, by counsel, _______________, pursuant to Va. Code §§ 19.2-264.3:1, 19.2-264.3:3, and respectfully moves this Court to seal both the defense materials and the report of the prosecution's mental health expert from the prosecuting attorneys until after the guilt/innocence phase of trial.  In making this motion, Defendant relies upon his right to be free from compelled self-incrimination, his right to due process, his right to a fair trial, his right to counsel, his right to equal protection, and other rights safeguarded by the Fifth, Sixth, and Fourteenth Amendments to the United States Constitution, and the other authorities cited herein. 


MEMORANDUM OF LAW



Defendant submits this memorandum of law in support of his Motion to Seal Mental Health Records.


A. Introduction and Summary



Unless the Court seals both the defense materials and the report of the prosecution's mental health expert from the prosecuting attorneys until after trial, Va. Code § 19.2-264.3:1 ("3:1") violates both the defendant's Fifth Amendment right against self-incrimination and his Sixth Amendment rights to effective assistance of counsel and to a fair trial.  By granting the prosecution's lawyers full access to these materials during the trial phase when the Commonwealth has no legitimate use for them, 3:1 exposes the defendant to an impermissible risk that the prosecution may indirectly use those materials against him.  In addition, knowledge that the prosecution will have full access to these materials when it has no legitimate use for them will cast an impermissible chill on the defense counsel's investigation of the defendant's background in its preparation of its case in mitigation.  Under these circumstances, 3:1 would deprive the defendant of a fair trial and would be unconstitutional as applied. 



3:1 entitles indigent defendants to a mental health evaluation.  In cases where the defendant decides to use the evaluation to present mitigating evidence during sentencing, 3:1 grants the Commonwealth the right to rebut that evidence.  So that the Commonwealth may rebut, the statute grants the Commonwealth access to the defense evaluation results as well as any records obtained during the evaluation.  This may include the defense report, which is based on interviews by the defense expert and the results of the expert's and defense investigation, as well as materials provided by defense counsel to the defense expert to assist in the evaluation.  Finally, to further ensure that the Commonwealth will be able to rebut effectively, the statute allows for a pre-trial interview of the defendant by the prosecution's own expert.  



Like a pre-trial deposition of a defendant by the prosecution, a pre-trial mental health evaluation is an invasive proceeding that potentially creates evidence prejudicial to the defendant.  Because 3:1 allows for extensive prosecution discovery of a defendant's contentions relating to sentencing before the trial even begins, its provisions must be enforced in such a way that they do not contravene the defendant's Fifth Amendment right against compelled self-incrimination or his Sixth Amendment rights to effective assistance of counsel and a fair trial.  Although the Commonwealth is entitled to access the defense report and the materials used to create it, granting the Commonwealth access to those materials prior to the guilt phase creates an unnecessary risk of prejudice to the defendant because the Commonwealth may indirectly use the materials against the defendant during the guilt phase in violation of the statutory requirement that they be used only in rebuttal and only at sentencing.  Procedural safeguards are necessary, particularly in capital cases, to ensure that the Commonwealth uses such a proceeding only for its statutorily and constitutionally authorized purpose.     



To cure any potentially unconstitutional application of the statute, all information obtained from the defense and the defendant should be "sealed" from the prosecution's attorneys until after the guilt phase.  Doing so would protect the defendant from compelled self-incrimination during the guilt phase, would protect the defendant's Sixth Amendment right to prepare his own defense, would preserve the defendant's interest in the privacy of his counsel's work product, and would not curtail the Commonwealth's right to rebut.  Likewise, although the Commonwealth may be entitled to have its own expert examine the defendant before trial, given the potential for prejudice to the defendant during the guilt phase, the results of that examination should be sealed until after the guilt phase.        


B. The Statutory Framework


Pursuant to Va. Code § 19.2-264.3:1, a capital defendant found by the court to be indigent need only move for a mental health expert "to evaluate the defendant and to assist the defense."  Va. Code § 19.2-264.3:1(A).  The statute requires the court-appointed expert to produce a report of the history, character, and mental state of the defendant at the time of the offense.  3:1 further provides that "[t]he report described in subsection C shall be sent solely to the attorney for the defendant and shall be protected by the attorney-client privilege." Va. Code § 19.2-264.3:1(D).  However, defense counsel must relinquish to the Commonwealth both the mental health report and any records "obtained during the course of such evaluation," if the defense gives notice of an intent "to present psychiatric or psychological evidence as mitigation" during the sentencing phase.  Subsection E of 3:1 requires the defense to inform the Commonwealth of such an intention at least twenty-one days before trial.  In addition to gaining access to defense materials upon this notice, the Commonwealth may also move for the appointment of its own expert to conduct "an evaluation concerning the existence or absence of mitigating circumstances relating to the defendant's mental condition at the time of the offense." Va. Code § 19.2-264.3:1(F). However, 3:1 does not grant the Commonwealth the right to utilize the defense mental health reports, background materials, or its own expert's evaluation prior to the guilt phase.  To the contrary, Va. Code § 19.2-264.3:3 specifically limits the Commonwealth's use of any statements or disclosures made during a 3:1 evaluation to rebuttal evidence during the sentencing phase: "No statement or disclosure by the defendant . . . and no evidence derived from any such statements or disclosures may be used against the defendant at the sentencing phase of a capital murder trial for the purpose of proving the aggravating circumstances specified in § 19.2-264.4.  Such statements or disclosures shall be admissible in rebuttal only when relevant to issues in mitigation raised by the defense."  Therefore, the Virginia General Assembly has explicitly forbidden the prosecution from using any 3:1 materials prior to the defense's presentation of such evidence during the sentencing phase. Virginia law also restricts any use of evidence of the absence or presence of mitigation derived from the 3:1 materials to the narrow purpose of rebuttal of mitigation raised by the defense.



C. 3:1 and 3:3 are not Per Se Unconstitutional under the Fifth Amendment.



Under Estelle v. Smith, the prosecution may, without violating the Fifth Amendment, access and use the results of a mental health evaluation in rebuttal where a defendant states his intention to use mental health expert testimony in mitigation.  451 U.S. 454, 468, 472 (1981).  Although "[a] criminal defendant, who neither initiates a psychiatric evaluation nor attempts to introduce any psychiatric evidence, may not be compelled to respond to a psychiatrist if his statements can be used against him at a capital sentencing proceeding," "a different situation arises where a defendant intends to introduce psychiatric evidence at the penalty phase." Id.   Theoretically, 3:1 assures that the Commonwealth will not gain access to mental health records until the defendant initiates the evaluation, and that it will not use the evidence until the defense attempts to introduce it during the sentencing phase.  



Recognizing this, the Virginia Supreme Court held in Savino v. Commonwealth,  391 S.E.2d 276, 281 (Va. 1990), that 3:1 does not violate a defendant's Fifth Amendment right against compelled self-incrimination.  The court held that by giving notice of his intent to present mental health evidence under 3:1(E), the defendant waives "the right to challenge to the prosecution's use of evidence obtained through that examination to rebut the defense."  Id. at 281, citing Buchanan v. Kentucky, 483 U.S. 402, 422-23 (1987) (stating that "if a defendant requests such an evaluation or presents psychiatric evidence, then, at the very least, the prosecution may rebut this presentation with evidence from the reports of the examination that the defendant requested"); see also Powell v. Texas, 492 U.S. 680, 684 (1989) (noting that the prosecution may use evidence from a defense expert's evaluation of the defendant to rebut the defense).  



In affirming Savino, the Fourth Circuit extended the Virginia Supreme Court's holding.  The Virginia Supreme Court had held that a defendant waives his right to challenge only the use of mental health evidence to rebut a defense.  391 S.E.2d at 281.  In Savino v. Murray, the Fourth Circuit held that, by giving notice of his intention to present mental health evidence, a defendant waives his right to make a Fifth Amendment challenge of any prosecutorial use of mental health evidence.  82 F.3d 593, 604-05 (4th Cir. 1996).  The Fourth Circuit also noted that 3:1 "does not preclude use of the opinion of the Commonwealth's examiner for establishing an aggravating circumstance."  Id. at 605.  The Savino v. Murray court, however, did not address the applicability of Va. Code Ann. § 19.2-264.3:3, which states that "no evidence derived from any … statements or disclosures [made during a 3:1 mental health evaluation] may be introduced against the defendant at the sentencing phase of a capital murder trial for the purpose of proving the aggravating circumstances."
D. Even though 3:1 Is Not Unconstitutional, the Commonwealth's Use of and Access to the Defendant's Mental Health Evidence Implicate the Defendant's Fifth and Sixth Amendment Rights, Which Must Be Protected Via Procedural Safeguard.   



That the Commonwealth may have access to the material without violating the Constitution does not end the constitutional analysis.  First, in Estelle v. Smith, the Supreme Court recognized the Fifth Amendment concerns raised by the prosecution's use of mental health evaluations of a capital defendant and any related evidence.  451 U.S. 454, 464-65 (1981) (concluding that the State's use of disclosures made by the defendant during the pre-trial psychiatric examination implicated the Fifth Amendment's right against self-incrimination).  Although, as noted above, the facts of the case and the holding therefore do not directly implicate Virginia's mental health expert statute,
 Smith did not limit the reach of the Fifth Amendment protection in this area to its bare facts.  Id. at 468 (stating "[t]he Fifth Amendment privilege is 'as broad as the mischief against which it seeks to guard'") (quoting Counselman v. Hitchcock, 142 U.S. 547, 562 (1892)).  The "privilege protects an accused … from provid[ing] the State with evidence of a testimonial or communicative nature."  Schmerber v. State, 384 U.S. 757, 761 (1966).  Although a defendant waives his Fifth Amendment privilege to this 3:1 material with respect to sentencing when he gives notice of his intent to use that material at the penalty phase, he has not waived his Fifth Amendment right that attaches to the guilt/innocence phase of the trial because such statements are testimonial in nature, he has made no offer to testify as to his mental status at the guilt/innocence phase, and the Commonwealth has statutorily compelled him to provide this testimony to the prosecution. Any improper use at the guilt/innocence phase of the trial by the Commonwealth of its own 3:1 material, or the material provided to it by the defense, therefore, is an automatic violation of the Fifth Amendment protection against self-incrimination.



Second, unfettered access by the Commonwealth to the defendant's mental health evaluation without sufficient procedural safeguards to protect the defendant from abuse of that material at the guilt/innocence phase of the trial would also have an unconstitutional chilling effect on the defendant's right to prepare his defense. See, e.g., U.S. v. Beckford, 962 F.Supp. 748, 764 n.16 (E.D.Va. 1997) (noting that order requiring defense in capital case to provide government with any and all materials supplied to defense mental health expert that form the basis of expert's opinion would violate defendant's Sixth Amendment right to effective assistance of counsel, in that defense plan and strategy would necessarily be revealed); see Crowe v. Leeke, 550 F.2d 184, 188 (4th Cir. 1977) (holding that on remand district court must determine that prison procedure of opening mail from attorney does not unconstitutionally chill the defendant's right to counsel).  The prospect of surrendering all materials related to the mental evaluation of the defendant to the prosecution would both invariably inhibit the honest communication between defense counsel and client and unconstitutionally limit the scope of defense investigation necessary to make strategic decisions in preparation for trial.  The defendant would be reluctant to share information relevant to a complete mental evaluation if he feared that such information could be indirectly used against him at trial.  The defendant's counsel would be reluctant to explore any area that might reveal otherwise unknown facts about the defendant's history or character to the prosecution.  Only procedural safeguards sufficient to prevent  the misuse of those materials at the guilt/innocence phase of the trial can protect the defendant's Sixth Amendment right to effective assistance of counsel, as well as the defendant's Fifth Amendment right to be free from self-incrimination.  

E. The Court's Discretion in Fashioning Procedural Safeguards is Guided by the Purpose of the Statute and the Heightened Need for Procedural Accuracy that Applies in Capital Cases.



Because 3:1 was enacted to protect a defendant's constitutional right under Ake v. Oklahoma to a competent mental health expert, it should be construed to protect that right.  470 U.S. 68 (1985) (holding that where "a defendant has made a preliminary showing that his sanity at the time of the offense is likely to be a significant factor at trial, the Constitution requires that a State provide access" to a mental health expert).  Although the Commonwealth has a statutory and constitutional right to rebut the defendant's mental health evidence, 3:1 was not intended to serve as an investigatory tool for the prosecution.  Providing the Commonwealth Attorney with the defense expert's mental health records prior to and during the guilt phase does nothing to further the purpose of the statute.  In fact, the Commonwealth's access during the guilt phase creates an unnecessary potential for prejudice to the defendant by allowing the Commonwealth to consciously or unconsciously use mental health evidence to prove guilt, rather than just to rebut the defense mitigation case as is authorized by 3:3 and Buchanan.  A procedural safeguard is required to address this problem.


Moreover, a heightened standard applies to procedural safeguards that protect the constitutional rights of capital defendants.  The Supreme Court has noted that because of the "severity and irrevocability" of the death penalty, the Court is "particularly sensitive to insure that every safeguard is observed."  Gregg v. Georgia, 428 U.S. 153, 187 (1976).  A capital case's procedural safeguards must exceed those used in other criminal trials in order to ensure that the death penalty is not inflicted arbitrarily or capriciously.  Id.  To the extent that it is meant to protect the defendant's right to present mental health evidence as a mitigating factor during the sentencing phase, 3:1 is owed heightened protection under Gregg.    

F. Sealing 3:1 Materials Until After the Guilt Phase is the Appropriate Procedural Safeguard.



The Court in Estelle v. Smith advised that "Miranda held that 'the prosecution may not use statements, whether exculpatory or inculpatory, stemming from custodial interrogation of the defendant unless it demonstrates the use of procedural safeguards effective to secure the privilege against self-incrimination.'" 451 U.S. at 466 (quoting Miranda v. Arizona, 384 U.S. 436, 444 (1966)).  A procedural safeguard is constitutional, therefore, as long as it is effective.  As soon as the procedural safeguard fails to protect the defendant's right against self-incrimination, a violation of the Constitution can occur.  The Court of Appeals for the Fifth Circuit has held that the sealing of pretrial mental health disclosures is not constitutionally mandated to protect the defendant's rights in this area. United States v. Hall, 152 F.3d 381, 398-99 (5th Cir. 1998).  The court instead relied on the tainted-evidence test of Alderman v. United States to provide a sufficient procedural safeguard.  Id. at 399.  Alderman held that once a defendant makes a showing that the prosecution's evidence has been influenced by the defendant's constitutionally-protected statements (there compelled grand jury testimony), the prosecution "has the ultimate burden of persuasion to show that its evidence is untainted." 394 U.S. 165, 183 (1969).  This placement of the burden on the prosecution to show that it has not misused evidence honors the general principle espoused by Kastigar v. United States that the prosecution's use of defendant's compelled testimony must be strictly limited to the purpose for which it is authorized.  406 U.S. 441, 460 (1972). 



Sealing the records, however, has obvious advantages over relying on the Alderman tainted-evidence test and shifting of the burden to the Commonwealth to prove that it did not misuse the evidence.  Beckford recognized that a proper balancing of the defendant's Fifth and Sixth Amendment rights against the government's need to develop rebuttal evidence would best be served by "deferring the release to the Government of the Government's expert reports and the defense expert reports until after a finding of guilt necessitates a decision by the defendants on how to proceed with the penalty phase." 962 F.Supp. at 761.  The court specifically noted that "[m]aking the report of the examination available to the prosecution before the conclusion of the guilt phase would present the risk of inadvertent use and would lead to difficult problems respecting the source of prosecution evidence and questioning in the guilt phase."  Id. 762 n.11.  Sealing the records not only offers greater protection of the defendant's Fifth and Sixth Amendment rights, therefore, it also "advances interests of judicial economy by avoiding litigation over whether particular pieces of evidence that the government seeks to admit [at the guilt/innocence phase of the trial] were derived from [the defendant's and the government's mental evaluation reports]." Hall, 152 F.3d at 399.



The procedure crafted by the Beckford court has been codified into federal law.   Federal Rule of Criminal Procedure 12.2(c)(2) now requires that

the results and reports of any [court-ordered] examination . . . must be sealed and must not be disclosed to any attorney for the government or the defendant unless the defendant is found guilty of one or more capital crimes and the defendant confirms an intent to offer during sentencing proceedings expert evidence on mental condition.

Therefore, although sealing the records may not be constitutionally mandated (in the sense that other more complex and burdensome procedures might also safeguard the Fifth Amendment interests at stake), Congress has determined that in federal cases, sealing the records until the completion of the guilt/innocence phase of the trial better serves the interests of both the defendant and the government.   



Sealing would not in any way impede the Commonwealth's right to obtain its rebuttal evaluation.  The Commonwealth's expert would do his or her work unhindered; the only effect of the sealing order would be that the prosecution's 3:1 report, and the materials and interviews obtained in the process of preparing it, would be withheld from the Commonwealth's lawyers until the point in the proceedings at which they have a legitimate need for it – after the jury has rendered a guilty verdict and the case is proceeding into sentencing.  At that point, the defense could either confirm or disavow its intention to present mental health evidence.  If the defendant confirms such intent, the evaluation and supporting materials would be made available to the prosecution, and if disavowed, they would remain under seal (to help ensure compliance with 3:3's prohibition of any use of the prosecution's evaluation to prove statutory aggravating factors in its sentencing case in chief). 

G. Pursuant to the Work Product Doctrine, a Defendant is Entitled to Keep his Work Product Confidential Unless it is "Essential" to the Preparation of the Commonwealth's Case.



The Supreme Court in Hickman v. Taylor, 329 U.S. 495, 511 (1947), acknowledged the work product doctrine, which protects from discovery all materials "prepared by an adversary's counsel with an eye toward the litigation."  The doctrine protects "interviews, statements, memoranda, correspondence, briefs, mental impressions, personal beliefs, and countless other tangible and intangible" entities.  Id.  But the doctrine only extends to work product that contains non-essential information.  Materials that contain facts "essential to the preparation of [the] case" are not protected and are therefore discoverable.  Id.  



The Supreme Court held that where the defendant has given notice of his intention to present mental health evidence at trial, mental health expert reports may be used by the prosecution for rebuttal. Buchanan v. Kentucky, 483 U.S. 402, 422-25 (1987).  Such evidence is, apparently, "essential" to the prosecution's case during trial, because the prosecution may not rebut the defendant's mitigating evidence without it. Here, however, the 3:1 materials are not essential at the guilt/innocence phase of the trial because the defense does not intend to present any of this information until the sentencing.  Therefore, the work product doctrine applies to this material during the guilt-penalty phase of the trial and the court should shield the prosecution from discovery of it until the sentencing phase.Here, however


By making available to the Commonwealth during the guilt phase all materials related to the evaluation rather than just the reports themselves, 3:1(D) goes beyond Buchanan and the narrowly-defined exception to the work product rule.  Under Hickman, work product should only be disclosed if it is "essential to the preparation of the case."  The results of a mental health evaluation cannot be essential to the prosecution's case during the guilt phase, however, since 3:3 explicitly limits its use to rebuttal during the sentencing phase.  Although the prosecution's "essential" right to rebut mitigating evidence during the sentencing phase entitles it to access and use the reports for rebuttal purposes at that time, the prosecution has no essential right to access and use against the defendant during the guilt phase all materials related to the preparation of those reports.  To alleviate work product concerns, therefore, materials related to preparation of the mental health report should be sealed until after the guilt phase of trial.

Conclusion



In order to adequately protect a capital defendant's rights against self-incrimination and to a fair trial with effective assistance of counsel, a judge should seal the 3:1 materials until after the guilt/innocence phase of the trial.  Virginia law forbids the use of such material by the Commonwealth except for the limited purpose of rebuttal at sentencing.  Not sealing the records creates an unconstitutional chilling effect on the defendant's Sixth Amendment rights, and only sealing the records offers adequate protection for the defendant's Fifth Amendment rights.  Under the work product doctrine, the prosecution has no right to these materials for the guilt/innocence phase of the trial.  Finally, sealing the records does not deprive the Commonwealth of anything to which it is entitled and promotes judicial economy.


WHEREFORE, [Defendant] moves this Court for an Order sealing both the defense materials and the report of the prosecution's mental health expert from the prosecuting attorneys until after the guilt/innocence phase of trial.

Respectfully submitted,
___________________

Counsel for Defendant

� 	Much of the Court's decision in Smith focused on the prosecution's failure to notify the defense of its intention to use the expert testimony during the penalty phase and the fact that the defense did not intend to introduce psychiatric evidence at the penalty phase.  451 U.S. at 461, 466 and 472.  Virginia's statute cures these defects by requiring notice by the defense of intent to use mental health evidence in order to grant access to those materials and the appointment of a Commonwealth expert and by limiting the use of  all such materials to rebuttal at sentencing. Supra.
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