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MOTION AND INCORPORATED MEMORANDUM OF LAW IN SUPPORT OF MOTION FOR APPOINTMENT OF MITIGATION SPECIALIST



COMES NOW the Defendant, __________, by and through counsel, and moves this Court pursuant to the Fifth, Sixth, and Fourteenth Amendments of the United States Constitution and Article One, Section Eight of the Constitution of Virginia to authorize the appointment of a mitigation specialist to assist with the preparation of his case.

I. STATEMENT OF FACTS


_____________ is charged with capital murder under the FILL IN INDICTMENT CHARGES AND ANY RELEVANT FACTUAL BACKGROUND.  The Commonwealth is seeking the death penalty.

II. SUMMARY OF ARGUMENT

The establishment of Capital Defense Units [CDUs] in the Commonwealth mandates that Defendant be appointed a mitigation specialist.  The Virginia Indigent Defense Commission empowered by the General Assembly, staffed each CDU with a mitigation specialist.  Defendants represented by an attorney from a CDU have the use of a mitigation specialist without motion or any showing of particularized need.  Defendants appointed any combination of public defenders and private attorneys, however, must move in open court for the appointment of a mitigation specialist thereby communicating their defense strategy to the Commonwealth.  Forcing those defendants not represented by CDU attorneys to make these revelations results in a violation of their right to equal protection under the law.  In addition, a subsequent denial of that motion results disparities in the resources available to indigent capital defendants, and similarly violates those defendants’ right to equal protection under the Fourteenth Amendment.  


The creation of the CDUs establishes a statewide standard of practice for defense teams of capital cases in the Commonwealth.  Indigent capital defendants are provided the services of a CDU staff, including a mitigation specialist, statewide.  Because the appointment of a CDU attorney is statutorily-mandated, providing those defendants with a mitigation specialist is a statewide standard in the Commonwealth.


Wiggins v. Smith, 539 U.S. 510 (2003), likewise mandates that Defendant be appointed a mitigation specialist.  The Wiggins Court held that counsel must make reasonable investigations into a defendant’s mitigation case in order to comply with the defendant’s Sixth Amendment right to effective assistance of counsel.  The Court defined “reasonableness” by reference to prevailing professional norms.  Those norms are found in state practice and in the American Bar Association (ABA) Guidelines for the Appointment and Performance of Counsel in Death Penalty Cases.  Both norms require the appointment of a mitigation specialist to assist with the investigation of mitigating evidence in Virginia capital cases.  Wiggins, therefore, mandates that Defendant be appointed a mitigation specialist to ensure his Sixth Amendment right to effective counsel.


Defendant is not required to present a factual showing of “particularized need.”  In Ake v. Oklahoma, 470 U.S. 68 (1985), the Court held that a state is required to provide psychiatric assistance when a defendant shows that sanity will be a significant factor at trial.  In Husske v. Commonwealth, 252 Va. 203, 476 S.E.2d 920 (1996), the Supreme Court of Virginia extended the holding of Ake to include experts of any kind, provided that defendant show particularized need and that the expert would assist in a subject material to the defense.  The issues in Ake and Husske (insanity and DNA evidence) are not present in every case.  Mitigation, however, is always an issue in a capital case.  Therefore, a showing of particularized need is not required for the appointment of a mitigation specialist.


If a factual showing is indeed required, it must be presented ex parte.  Ake permits a defendant to make his factual showing ex parte.  If Defendant is not allowed to present evidence as to the necessity of a mitigation specialist ex parte, Defendant will communicate to the Commonwealth information regarding his defense strategy.  This communication will result in a violation of Defendant’s Fifth Amendment protection against self-incrimination.  Defendant must be assured that his preparations for trial are secure against communication to his adversary.  A communication of defense strategy to the Commonwealth will also result in a violation of Defendant’s Sixth Amendment right to effective counsel.  Only an ex parte hearing for the appointment of a mitigation specialist can ensure that Defendant’s Fifth and Sixth Amendment rights are secured.  If an ex parte hearing is not feasible, submitting a sealed statement of facts for in camera review will provide adequate constitutional protections.

III. THE FORMATION OF CAPITAL DEFENSE UNITS MANDATES DEFENDANT BE APPOINTED A MITIGATION SPECIALIST

A. The Virginia General Assembly Mandates Appointment of a Mitigation Specialist

The Commonwealth of Virginia has recognized the need to provide indigent capital defendants with the basic resources necessary for their defense. In 2002, the Virginia General Assembly mandated the Public Defender Commission establish four CDUs to carry out this task.  Va. Code Ann. § 19.2-163.2(10).  Section 19.2-163.7 further orders that when counsel is appointed to an indigent defendant charged with a capital offense, “one of the [two required] attorneys appointed shall be from a [CDU].”  The Commission, which is partially comprised of circuit court judges, determined that including a mitigation specialist on each CDU staff is necessary to prepare an adequate capital defense.   

B.  Denial of the Appointment of a Mitigation Specialist Will Deprive Defendant of Right to Equal Protection Under the Law


The CDUs have mitigation specialists on staff to assist in the investigation of a defendant’s background and social history.  Defendants represented by an attorney from a CDU automatically have the services of a mitigation specialist without motion or any showing of particularized need.
  The United States Supreme Court, in Griffin v. Illinois, 351 U.S. 12 (1956), held that “the ability to pay costs in advance...could not be used as an excuse to deprive a defendant of a fair trial.”  Id. at 17-18 (citation omitted) (emphasis added).  Accordingly, a court must ensure that “all people charged with crime must...stand on an equality before the bar of justice in every American court,” despite their economic means.  Id. at 17 (citation omitted).  In Ake, the Court recognized that “while the Court has not held that a State must purchase for the indigent defendant all the assistance that his wealthier counterpart must buy,” a criminal trial “is fundamentally unfair if the State proceeds against an indigent defendant without making certain that he has access to the raw materials integral to the building of an effective defense.”  Ake, 470 U.S. at 77 (emphasis added).  Read together, Griffin and Ake mandate the Commonwealth provide an indigent defendant the basic resources necessary to assure his Fourteenth Amendment right to equal protection under the law.  A mitigation specialist is essential to ensure that a capital defendant’s case for life is thoroughly and effectively developed.  If a defendant denied the opportunity to utilize the CDU-staffed mitigation specialist is then denied the appointment of a specialist, the defendant will, in effect, be deprived of a fair trial as a result of his indigency and denied his Fourteenth Amendment right to equal protection under the law.


Not all capital defendants are represented by an attorney from a CDU.  Section 19.2-163.4 provides that an attorney from a CDU is not required when “the court finds that appointment of other counsel is necessary to attain the ends of justice.”  Because of their limited staff size, CDUs cannot represent every capital defendant.  Consequently, some defendants will be appointed either public defenders or private attorneys.  In addition, §§19.2-163.4 and 19.2-163.7 prohibit the appointed CDU attorney from representing a defendant if a conflict of interest exists.  As a result, some indigent defendants receive the services of public defenders or private attorneys when the CDU for that region has previously been appointed to a co-defendant’s case.


The resulting disparity of resources is most obvious in co-defendant cases.  One co-defendant will have access to a mitigation specialist through the CDU, while the other is required to apply to the court and thereby disclose at least part of his defensive case for life.  The Commonwealth cannot have a legitimate interest in providing a mitigation specialist for one co-defendant and not for the other.  On the contrary, the Commonwealth has an inherent interest in the “fair and accurate adjudication of criminal cases.”  Ake, 470 U.S. at 79.   To supply one co-defendant with a mitigation specialist and deny the other the same resource will result in a trial for the latter that is neither fair nor accurate. This violates the Equal Protection Clause of the Fourteenth Amendment.


This disparity is not limited to co-defendants.  Any defendant who is not appointed an attorney from a CDU is denied the opportunity to utilize the CDUs mitigation specialist.  In addition, a defendant represented by a public defender or an appointed private counsel is indigent and cannot afford to hire a mitigation specialist.  He must ask the court to appoint the specialist.  In Weatherford v. Bursey, 429 U.S. 545 (1977), the Supreme Court presumed that if the defendant’s trial strategy was, in fact, communicated to the prosecution, the result would be a deprivation of the defendant’s right to effective assistance of counsel.  A defendant not appointed an attorney from a CDU necessarily communicates confidential attorney-client information to the Commonwealth in moving the court for the appointment of a mitigation specialist.    Defendants who are denied a CDU attorney are therefore deprived of a right which is secured for other defendants, in violation of their Fourteenth Amendment right to equal protection under the law.

C. The Provision of Mitigation Specialists by Capital Defense Units Creates a Statewide Standard of Practice in the Commonwealth


The Virginia General Assembly, by statutory mandate, established a standard of practice for defense teams in capital cases.  Virginia courts are required to appoint an attorney from the CDU as first choice, along with another attorney qualified to practice capital cases.  Va. Code Ann. § 19.2-163.7.  Only under the conditions specified in § 19.2-163.4 are defendants to be denied the services of a CDU staff.  This signifies the importance recognized by the General Assembly of supplying the services of the CDU staff to eligible capital defendants.


In the Commonwealth, an indigent capital defendant is provided a CDU attorney, a public defender/private attorney, and a 3:1 expert.  Va. Code Ann. §§ 19.2-163.7, 19.2-264.3:1.1.  By virtue of the statutorily-mandated services of the CDU attorney, the defendant will also have available to him the services of the CDU-staffed fact investigator and mitigation specialist.  These components create the standard structure of defense teams for indigent capital defendants in Virginia.  


The Virginia statutory standard parallels the requirements articulated by the American Bar Association (ABA).  Those guidelines require that a capital defendant be appointed the services of two attorneys, an investigator, a psychological expert and a mitigation specialist.  ABA Guidelines for the Appointment of Defense Counsel in Death Penalty Cases 4.1(A), p. 28 (2003).  According to Wiggins v. Smith, 539 U.S. 510 (2003), as discussed in Part IV below, both the ABA guidelines and statewide practice are the standards that guide a court’s assessment of whether assistance of counsel is in fact effective under the Sixth Amendment.  Because the appointment of a CDU attorney is mandatory for indigent capital defendants, the utilization of a mitigation specialist is the statewide standard in the Commonwealth.

IV.  WIGGINS V. SMITH CREATED A CONSTITUTIONAL RIGHT TO APPOINTMENT OF A MITIGATION SPECIALIST

Wiggins v. Smith, 539 U.S. 510 (2003), mandates the court appoint Defendant a mitigation specialist.  Wiggins was convicted of capital murder and later sentenced by a jury to death.  He subsequently sought post-conviction relief, challenging the adequacy of his representation.  The Wiggins Court, applying the standard announced in Strickland v. Washington, 466 U.S. 668 (1984), held that the defendant’s Sixth Amendment right to effective assistance of counsel had been violated by counsel’s failure to investigate reasonably his client’s case for mitigating evidence.  In so finding, the Court applied Strickland’s rule that counsel has a “duty to make reasonable investigation or to make a reasonable decision that makes particular investigations unnecessary,” and that “the proper measure of attorney performance remains simply reasonableness under prevailing professional norms.”  Wiggins, 539 U.S. at 521(quoting Strickland, 466 U.S. at 688, 690-91) (emphasis added).  The Court identified the ABA Guidelines and the standard practice in Maryland capital cases as the standards relevant to determining “reasonableness” under Strickland.

The Wiggins Court acknowledged that the “standard practice in Maryland in capital cases...included the preparation of a social history report.” 539 U.S. at 524.  This practice is equivalent to the function performed by mitigation specialists in Virginia.  As discussed in Part III above, it has become the standard practice in Virginia to include the services of a mitigation specialist in preparing the defense of a capital case.

The Court has long referred to the ABA Guidelines as “guides to determining what is reasonable.”  Wiggins, 539 U.S. at 524 (quoting Strickland, 466 U.S. at 688).  The ABA Guidelines for the Appointment and Performance of Defense Counsel in Death Penalty Cases 4.1(A)(1), p. 28 (2003), require that “[t]he defense team should consist of no fewer than two attorneys … an investigator, and a mitigation specialist” (emphasis added).  Mitigating evidence “is relevant because of the belief, long held by this society, that defendants who commit criminal acts that are attributable to a disadvantaged background ... may be less culpable than defendants who have no such excuse.”  Wiggins, 539 U.S. at 535 (quoting Penry v. Lynaugh, 492 U.S. 302, 319 (1989)).  For this reason, the Guidelines explain that a mitigation specialist is “an indispensable member of the defense team throughout all capital proceedings.”  ABA Guidelines for the Appointment and Performance of Defense Counsel in Death Penalty Cases, at 4.1, commentary, p. 33 (emphasis added).  The Guidelines also recognize that “the use of a mitigation specialist has become ‘part of the existing standard of care’ in capital cases, ensuring ‘high quality investigation and preparation of the penalty phase.’”  Id. at 4.1, commentary, p. 33 (emphasis added) (citations omitted).

The Guidelines’ requirement of a mitigation specialist is partly driven by the individualized and highly personal nature of mitigating evidence.  Much of the information that must be elicited as part of the investigation into Defendant’s background may be difficult to extract due to the unwillingness of defendants and their family members to discuss personal matters with counsel.  The Guidelines recognize that a mitigation specialist is “trained to recognize and overcome these barriers, and … has the skills to help the client cope with the emotional impact of such painful disclosures,” making the specialist “invaluable in conducting this aspect of the investigation.”  Id. at 10.7, commentary, p. 82-83.

In addition, the mitigation specialist is essential for an efficient and complete compilation of Defendant’s life history.  To present an effective sentencing phase case for Defendant, it is necessary to locate and conduct extensive interviews with Defendant’s family, friends, neighbors, and others who have knowledge of his life.  It is also necessary to conduct an extensive review of his life - from birth through school, medical, employment and other records.  If there are any mental health records available, they must be reviewed and analyzed. In addition, a thorough investigation of the background of each of the members of Defendant’s family may be required.  In sum, the thorough and detailed investigation a mitigation specialist conducts is necessary to provide defense counsel and the expert appointed pursuant to section 19.2-264.3:1 of the Code of Virginia with a comprehensive picture of Defendant’s life.  Because of the broad scope of this investigation and its time-consuming nature, a mitigation specialist is required to ensure that all mitigation avenues are thoroughly explored.

A defense counsel who fails to seek a mitigation specialist, therefore, also fails to comply with the ABA Guidelines and neglects his duty to make a reasonable investigation of mitigation evidence under the Strickland standard.  Because a mitigation specialist is normally the only member of a defense team with the necessary skills and training to adequately perform a thorough mitigation investigation, Wiggins and the Sixth Amendment require that a mitigation specialist be appointed as a matter of right. 

V.   AKE V. OKLAHOMA MANDATES APPOINTMENT OF MITIGATION SPECIALIST


In Ake v. Oklahoma, 470 U.S. 68 (1985), the United States Supreme Court held that the Due Process and Equal Protection clauses of the Fourteenth Amendment require the state provide psychiatric assistance when the “defendant demonstrates to the trial judge that his sanity at the time of the offense is to be a significant factor at trial…”  Id. at 83.  In so holding, members of the Ake Court recognized that capital cases are fundamentally different than non-capital cases in regards to the defendant’s needs.  “In capital cases the finality of the sentence imposed warrants protections that ... may not be required in other cases.”  Ake, 470 U.S. at 87 (Burger, C.J., concurring).  Because of the severity of the possible punishment, the role a mitigation specialist plays in a capital case is not only valuable, but essential.

A. Factual Showing of “Particularized Need” Is Not Required for the Appointment of a Mitigation Specialist

The Supreme Court of Virginia extended the holding of Ake to allow the defendant to request any kind of expert needed for the defendant to have the “basic tools of an adequate defense.”  Husske v. Commonwealth, 252 Va. 203, 211, 476 S.E.2d 920, 925 (1996) (quoting Ake, 470 U.S. at 77).  In Husske, the granting of defendant’s request was conditioned on a showing of particularized need and that the expert would assist in a subject material to the defense.  Id. at 211-12, 476 S.E.2d at 925-26.  But the need for the appointment of a mitigation specialist is inherent in a capital case and, thus, does not require a factual showing of “particularized need.”

The Ake standard, in particular the requirement of a showing of particularized need, should be understood in the context in which it was developed.  Ake involved a request for the assistance of a psychiatrist to explore the defendant’s sole defense of insanity.  Insanity, however, is not a defensive issue in every case.  As the Court recognized, “it is unlikely that psychiatric assistance … would be of probable value in cases where [defendant’s mental condition is not at issue.]”  Ake, 470 U.S. at 82.  Similarly, Husske involved the request of a DNA expert to assist defendant challenge the Commonwealth’s evidence.  DNA, like sanity, is also not an issue in every case.  Thus, the only way to establish the “significant factor”/“particularized need” in cases like Ake and Husske is by a factual presentation that establishes how the issue will be important in a particular case.  

In the penalty phase of a capital case, however, mitigation is not only always an issue, but the central issue.  Section 19.2-264.4(B) of the Code of Virginia provides that in the sentencing phase of a trial, “evidence may be presented as to any matter which the court deems relevant to sentence” including “the history and background of the defendant, and any other facts in mitigation of the offense.”  The verdict form in a capital case only considers aggravators and mitigation, thus making mitigation the only defensive issue.  Va. Code Ann. § 19.2-264.4(D).   Section 19.2-264.3:1 provides a further indication that mitigation is a significant factor in every capital case.  The title of this section, “Expert assistance when defendant’s mental condition relevant to capital sentencing,” suggests that there are conditions which must be met before a mental health expert must be appointed by the court.  However, these conditions, enumerated in the text, are limited to a motion by the attorney for Defendant and a finding that Defendant is indigent.  If both of these conditions are met, the court is required to appoint a mental health expert to evaluate Defendant and assist defense counsel in the preparation and presentation of information, including “whether there are any other factors in mitigation relating to the history or character of the defendant . . . .”  . Va. Code Ann. § 19.2-264.3:1(A).  Because the court is required to appoint a mental health expert to assist the defense in presenting and preparing, inter alia, mitigation evidence upon the motion of counsel for an indigent defendant, this evidence is “relevant to capital sentencing” in every case.   A factual presentation, as required in Ake and Husske, cannot make the significance of mitigation more or less likely.  A factual showing, in this precise context, is not required because both the capital charge itself and the requirements of Section 19.2-264.3:1 establish that mitigation evidence will be an Ake “significant factor” during sentencing proceedings.  Based on this standard, Defendant has a constitutional right to a mitigation specialist without a presentation of facts.

B.  If a Showing of “Particularized Need” Is Required, the Evidence Must Be Presented Ex Parte


If a factual showing is indeed required for the appointment of a mitigation specialist, it must be an ex parte hearing.  In Ake, the Court held: “When the defendant is able to make an ex parte threshold showing to the trial court that his sanity is likely to be a significant factor in his defense, the need for the assistance of a psychiatrist is readily apparent.”  Ake, 470 U.S. at 82-83.  Because the Court found that the need for psychiatric assistance was apparent only after the ex parte showing was made, it can be inferred that Ake permits the defendant to make his factual showing ex parte.  Indeed, seven states which allow the death penalty have made this inference and have held that Ake constitutionally mandates an ex parte hearing on expert assistance.
  In addition, eight states, as well as the federal system, make an ex parte hearing statutorily available to a criminal defendant.

In addition to violating Ake, the denial of an opportunity to present evidence for the appointment of a mitigation specialist ex parte will prejudice Defendant, because it will reveal Defendant’s theory of the case and defense strategy to the Commonwealth.  The Fifth Amendment to the United States Constitution provides that no person “shall be compelled in any criminal case to be a witness against himself.”  The United States Supreme Court held, in Maness v. Meyers, 419 U.S. 449, 461 (1975), that the privilege against self-incrimination “includes information which would furnish a link in the chain of evidence that could lead to prosecution, as well as evidence which an individual reasonably believes could be used against him in a criminal prosecution.”  Defendant will necessarily disclose information regarding his defense strategy and theory of mitigation in his attempt to show factually the necessity of a mitigation specialist.  Additionally, the factual showing might reveal to the Commonwealth avenues to pursue in seeking evidence in aggravation.  Only an ex parte hearing will ensure Defendant is not disadvantaged by this process.

The communication to the Commonwealth of substantial and significant information about the defense strategy will also result in a violation of Defendant’s Sixth Amendment right to effective assistance of counsel.  The Sixth Amendment to the United States Constitution ensures: “In all criminal prosecutions, the accused shall enjoy the right … to have the Assistance of Counsel for his defense.”  This guarantee “can be meaningfully implemented only if a criminal defendant knows that his communications with his attorney are private and that his lawful preparations for trial are secure against intrusion by the government, his adversary in the criminal proceeding.”  Weatherford v. Bursey, 429 U.S. 545, 554 n.4 (1977) (quoting Brief for United States as Amicus Curiae in Weatherford v. Bursey, O.T. 1977, p. 24 n. 13) (citations omitted) (emphasis added).  For the Sixth Amendment right to counsel to have any real meaning, the Commonwealth must not be permitted to intercept the defense strategy in any way.  The Commonwealth’s Attorney’s mere presence at Defendant’s hearing on a motion for the appointment of a mitigation specialist will result in the communication of substantial and significant information about the defense strategy to the Commonwealth.  Only an ex parte hearing at which Defendant can present evidence that establishes the necessity of the appointment of the mitigation specialist will prevent the Commonwealth from gaining impermissible insight into the defense strategy and guarantee Defendant’s Sixth Amendment right to counsel.


If an ex parte hearing is not granted, Defendant should be permitted to submit a sealed statement of facts for in camera review.  An in camera review will eliminate the risk of disclosing to the Commonwealth both the defense strategy and theory of the case, preserving Defendant’s Fifth Amendment privilege against self-incrimination as well as his Sixth Amendment right to counsel.  In addition, the statement of facts will adequately establish the necessity for the appointment of a mitigation specialist.

VI. CONCLUSION

For the reasons stated herein, this court must appoint Defendant a mitigation specialist.


WHEREFORE, Defendant respectfully moves this Honorable Court to grant Defendant’s motion for appointment of a mitigation specialist.







_____________________







By Counsel

� CDU mitigation specialists will conduct mitigation investigation for every case to which a CDU attorney is appointed.  See attached affidavits.


� 	Unlike Griffin, in which the court was concerned with discrimination between indigent and non-indigent defendants, this denial will result in invidious discrimination among defendants of a common class - indigent capital defendants.


� 	See Ex Parte Moody, 684 So. 2d 114, 122 (Ala. 1996); Dunn v. State, 291 Ark. 131, 133 (1987); State v. Ballard, 333 N.C. 515, 519 (1993); State v. Peeples, 94 Ohio App. 3d 34, 40 (1994); Fitzgerald v. State, 972 P.2d 1157, 1166 (Okla. Crim. App. 1998); Williams v. State, 98 S.W.2d 186, 192-93 (Tex. Crim. App. 1997); State v. Newcomer, 48 Wash. App. 83, 94 (1987).


� 	See Cal. Penal Code 987.9(a) (West 2001 & Supp. 2003); Del. Rules Ann. Super. Ct. Crim. Rule 44 (2001); Kan. Stat. Ann. 22-4508 (1995); Nev. Rev. Stat. 7.135 (2001); N.Y. Jud. Law 35-b(8) (McKinney 2002); Or. Rev. Stat. 135.055(3)(a) (2001); S.C. Code Ann. 16-3-26(C)(1) (Law. Co-op 1985 & West Supp. 2001); Tenn. Code Ann. 40-14-207(b) (1997); 18 U.S.C. 3006A(e)(1) (2000).










     


