V I R G I N I A:

IN THE CIRCUIT COURT FOR FAIRFAX COUNTY
COMMONWEALTH OF VIRGINIA



-vs-




Criminal Nos. FE-2005-1764


ALFREDO PRIETO

MOTION TO RECONSIDER DENIAL OF 
DEFENDANT’S MOTION TO DECLARE VIRGINIA’S METHODS OF

EXECUTION UNCONSTITUTIONAL AND TO RECONSIDER THE DENIAL OF AN EVIDENTIARY HEARING ON THAT MOTION
Introduction

The defendant, by counsel, asks the court to reconsider its ruling of August 13, 2008, denying Mr. Prieto’s motion to declare Virginia’s methods of execution unconstitutional and the further rulings denying his request to present expert and lay testimony in support of that motion and granting the Commonwealth’s motions to quash various subpoenas for witnesses and documents relevant to the motion.  As counsel recalls, the court ruled that neither the Supreme Court’s recent ruling in Baze v. Rees, 128 S.Ct. 1520 (2008), or the ruling of the United States Court of Appeals in Emmett v. Johnson, 532 F.3d 291 (2008), precluded the defendant from the right to have an evidentiary hearing on the constitutionality of Virginia’s lethal injection protocol.  Nevertheless, citing Bell v. Commonwealth, 264 Va. 172, 203, 563 S.E.2d 695, 715-16 (2002), cert. denied, 537 U.S. 1123 (2003), the court ruled that since Virginia offered a second form of execution – electrocution – and the Virginia Supreme Court had declared that electrocution was constitutional, there was no need for a hearing.  The court ruled that is was bound by Virginia Supreme Court precedent that electrocution is a constitutional method of execution and therefore any claimed unconstitutionality of Virginia’s lethal injection protocol was beside the point.

With respect, and for the reasons below, we ask the court to reconsider that ruling. Counsel argues below that (1), this court is free to examine what science has discovered about electrocution in the one hundred-plus years since it was considered by the Supreme Court, (2), this court is bound to apply the newly created Baze test to the issue of electrocution and is not bound by cases which did not examine electrocution by that standard, and (3), this court is empowered to reach its own conclusions about electrocution based on “evolving standards of decency”, which no Virginia appellate court has undertaken.

Counsel also submits under separate cover the proffers of the testimony and evidence Mr. Prieto would have produced had he been granted a hearing on his claims that lethal injection as administered by the Commonwealth, and electrocution as a means of execution, violate the constitution. 
Electrocution Under Baze
Baze v. Rees established a new standard for judging whether a method of execution violates the Eighth Amendment.  Baze v. Rees, 128 S.Ct. 1520, 1529-31 (2008) (holding that, among other standards, a method of execution is unconstitutional if it presents an "objectively intolerable risk of harm" or "a substantial risk of serious harm" along with a feasible alternative that reduces that risk).  Its holding and its rationale are now the controlling law in Mr. Prieto's challenge to the Commonwealth's protocol.  
The Virginia Supreme Court has decided only one challenge to the constitutionality of the death penalty since Baze, in Porter v. Commonwealth, 276 Va. 203, 661 S.E.2d 415 (2008).  Either Porter did not raise, or the Porter Court did not address, a challenge to electrocution under the Baze standard.  The following is the entire discussion of the constitutionality of electrocution in Porter:  
Porter further asserts that electrocution "violates contemporary standards of decency under the Eighth Amendment."  We reject Porter's arguments because our clear precedent recognizes that electrocution is constitutionally permitted[.]  This Court has previously held that execution by electrocution does not violate the Eighth Amendment's prohibition against cruel and unusual punishment. Bell v. Commonwealth, 264 Va. 172, 202, 563 S.E.2d 695, 715 (2002), cert. denied, 537 U.S. 1123, 123 S.Ct. 860, 154 L.Ed.2d 805 (2003); Martin v. Commonwealth, 221 Va. 436, 439, 271 S.E.2d 123, 125 (1980). We find no reason to depart from our previous decisions.
Porter, 276 Va. at 237.  The Porter Court does not apply the Baze standard to electrocution in Virginia and all of the cases it cites predate Baze.  Yet Mr. Prieto's argument is that Virginia's electrocution protocol violates the Baze standard.  This issue has neither been examined nor decided in any Virginia precedent.  "The language in an opinion must be interpreted in the light of the facts which were before the court."  Powell v. Commonwealth, 182 Va. 327, 338, 28 S.E.2d 687, 691 (1944).  In Porter, the Virginia Supreme Court did not have any of the compelling contemporary facts regarding electrocution before it that Mr. Prieto seeks to show.  See Porter, 276 Va. at 237, and see attached affidavit of Dr. Price.  Thus the Porter Court did not address or resolve the issue Mr. Prieto asks the Court here to decide.

Mr. Prieto asks to present facts which show an actual "substantial risk of serious harm" – facts collected from observations and research into the actual practice of electrocution.  See Price and Denno affidavits.  Only two other courts have considered this evidence, and both found that electrocution constitutes cruel and unusual punishment.  First, in Dawson v. State, 554 S.E.2d 137, 144 (Ga. 2001) the Supreme Court of Georgia held that electrocution violated the State Constitution's prohibition against cruel and unusual punishments.  The Dawson Court considered evidence that the condemned experienced conscious suffering, but found it inconclusive.  Id. at 143.  It held that the burning, mutilation and disfigurement of the prisoner's body inherent in death by electrocution, and the availability of viable and more humane alternatives rendered electrocution cruel and unusual punishment.  Id. at 143-144.  

"[W]e conclude that death by electrocution involves more than the 'mere extinguishment of life,' and inflicts purposeless physical violence and needless mutilation that makes no measurable contribution to accepted goals of punishment.  Accordingly, we hold that death by electrocution, with its specter of excruciating pain and its certainty of cooked brains and blistered bodies, violates the prohibition against cruel and unusual punishment [in the Georgia State Constitution]."

Id. at 143-144 (quoting In re Kemmler, 136 U.S. at 447)(other citations omitted).

The only other court to consider such evidence found that electrocution was cruel and unusual punishment.  In State v. Mata, 745 N.W.2d 229 (Neb. 2008), the Nebraska Supreme Court held that electrocution violated its state constitution, which mirrors the Eighth Amendment.  Mata, 745 N.W.2d at 257, 281.  

First, the Nebraska Supreme Court commented on the precedential value of In re Kemmler, 136 U.S. 436 (1890), and its progeny.  The court will recall that Kemmler is the case upon which the Virginia Supreme Court relies for the conclusion that electrocution is not an unconstitutional method of execution.  The Nebraska court was not constrained by Kemmler. "We conclude that we can no longer rely on the factual assumptions implicit in U.S. Supreme Court precedent pertaining to the constitutionality of execution by electrocution.  [W]e are now presented with evidence of a nature and quality that the Supreme Court never considered when it held electrocution was not cruel and unusual punishment."  Id. at 260.
  The Mata court also pointed out that in Kemmler, the Court held that the Eight Amendment was not applicable to the states.  Rather, the Court employed a 14th Amendment analysis focused on “arbitrary deprivation of life, liberty, or property”.  Id. at 258.
The Mata court considered expert testimony and reports from witnesses to electrocutions, and found that "prisoners sometimes will retain enough brain functioning to consciously suffer the torture high voltage electric current inflicts on a human body;"

that "one application of current will not always kill a prisoner;" and that "sometimes, a prisoner will die more slowly from oxygen deprivation and damage to the body's vital organs."  Id. at 277.  Furthermore, widespread burning and a risk that the prisoner would catch fire attended death in the electric chair.  Id. at 270-271.  Although the Nebraska trial court felt bound by precedent to rule against the defendant, the Nebraska Supreme Court found the evidence presented at the hearing and the trial court's factual findings sufficient to rule that electrocution constituted cruel and unusual punishment.  Id. at 278.


These facts also support Mr. Prieto's contention that electrocution presents an "objectively intolerable risk of serious harm" and that feasible alternatives exist which ameliorate the risk.
  In Baze, the United States Supreme Court said, "[W]e note at the outset that it is difficult to regard a practice as 'objectively intolerable' when it is in fact widely tolerated."  Baze, 128 S.Ct. at 1532.  The corollary is that when a practice has been almost universally rejected in favor of more humane alternatives, that is evidence that the risk is in fact objectively intolerable.  Since twenty-two of twenty-six jurisdictions that used electrocution no longer tolerate it, and none still use it as the sole method of execution, it must be said that the practice has ceased to be objectively tolerable.  See attached affidavit by Professor Denno, also part of the proffer Prieto makes in this case.

Evolving Standards of Decency

The Supreme Court has held that the Eighth Amendment’s constitutional prohibition of cruel and unusual punishments " 'must draw its meaning from the evolving standards of decency that mark the progress of a maturing society.' "    Atkins v. Virginia, 536 U.S. 304, 311-312 (2002) (quoting Trop v. Dulles, 356 U.S. 86, 101 (1958) (plurality opinion)).  There is a limited shelf-life to Virginia's precedent holding that electrocution does not violate contemporary standards of decency.  As noted, Virginia has relied on a line of cases dating to In re Kemmler, a United States Supreme Court case from 1890.  See, e.g. Martin v. Commonwealth, 221 Va. 436, 439, 271 S.E.2d 123, 125 (1980) (citing In re Kemmler, 136 U.S. 436 (1890)).  Mr. Prieto’s submission is that standards of decency in society as a whole have changed since 1890, and that, in light of factual revelations regarding the actual use of electrocution, that method of execution conflicts with current American standards of decency.  

In assessing "evolving standards of decency," courts look first to the actions of state legislatures regarding a certain punishment.  See Atkins v. Virginia, 536 U.S. 304, 122 S.Ct. 2242 (2002).  Of the thirty-six jurisdictions that administer capital punishment, none rely on electrocution as the sole or even primary method of execution.  See Baze, 128 S.Ct. at 1527 n.1 (also counting New Jersey, which abolished the death penalty in 2007).   Only four states continue to provide electrocution as alternative method of execution for crimes committed today, and only at the request of the inmate.  See Ala.Code §§ 15-18-82 to 82.1 (Supp.2007); Fla. Stat. § 922.105 (2006); S.C.Code Ann. § 24-3-530 (2007); Va.Code Ann. § 53.1-234 (Lexis Supp.2007).  Since only four of the twenty-six states that originally adopted electrocution retain it, and none require it as the sole or presumptive method of execution, the direction and consensus evident in this trend indicate that electrocution conflicts with modern standards of decency.  The Virginia Supreme Court has not considered nor ruled upon the sufficiency of the current legislative landscape in showing that modern society has rejected electrocution as a method of execution.

The Choice Between Methods of Execution

The Supreme Court of Virginia has held that a defendant with a choice of at least one constitutional method of execution effectively lacks standing to challenge the alternatives.  See Bell v. Commonwealth, 264 Va. 172, 203, 563 S.E.2d 695, 715-16 (2002), cert. denied, 537 U.S. 1123 (2003) ("Bell has the right to choose whether his execution will be by lethal injection or by electrocution. Because Bell has that choice and we have already ruled that execution by electrocution is permissible under the Eighth Amendment, it would be an unnecessary adjudication of a constitutional issue to decide whether lethal injection violates the Eighth Amendment.").  Bell lacked standing because he did not challenge electrocution as well.  Orbe v. Johnson, 267 Va. 568, 601 S.E.2d 543 (2004), while addressing roughly the same issue, is inapposite.  In that § 1983 action, the Court followed a Supreme Court case, Stewart v. LaGrand, 526 U.S. 115  (1999),  in which the prisoner had specifically chosen death by lethal gas in order to challenge its constitutionality.  See Orbe, 267 Va. at 570 ("By declaring his method of execution, picking lethal gas over the state's default form of execution-lethal injection-Walter LaGrand has waived any objection he might have to it.") (quoting Stewart v. LaGrand, supra, at  119  (1999)).  The Virginia Supreme Court extended that reasoning in Orbe to an inmate who failed to choose and allowed the statutory default to apply.  Orbe, 267 Va. at 570.  Mr. Prieto, on the other hand, seeks to clarify what constitutional options he may have at some point before he makes a choice. He has made no choice and believes there is no constitutional choice.
It should also be noted that Prieto is no differently situated than Baze. Baze also had a choice:  "Prisoners sentenced before 1998 have the option of electing either electrocution or lethal injection, but lethal injection is the default if – as is the case with petitioners – the prisoner refuses to make a choice at least 20 days before the scheduled execution. § 431.220(1)(b)." Baze, 128 S.Ct at 1528. Yet the United States Supreme Court proceeded to hear and decide Baze’s challenge to lethal injection on the merits.
Mr. Prieto, unlike the inmates in Bell and Orbe, is challenging both electrocution and lethal injection; he has chosen neither.  He contends, and deserves a chance to establish, that the Commonwealth offers him only a choice between two unconstitutional methods of execution. 

Conclusion


Certain methods of execution have withstood constitutional scrutiny.  But the narrower questions of (1) whether electrocution, either generally or as administered in Virginia, violates the Eighth Amendment standard established in Baze v. Rees or contemporary standards of decency, and (2) whether Virginia's administration of its lethal injection protocol is "substantially similar" to Kentucky's, are unexamined questions for the Court.  Since open questions exist regarding the constitutionality of both alternative methods of execution, the rule of Bell, Orbe, and Porter regarding standing does not apply.  In the interests of judicial efficiency, the Court should grant an evidentiary hearing on these issues so that (if necessary) the Virginia appellate courts may make an accurate determination of these novel and weighty legal questions on a complete record.
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Jonathan Shapiro

� The court also said, “It is correct that we have ruled that electrocution does not constitute cruel and unusual punishment within the meaning of the U.S. or Nebraska’s Constitution.  But we have not previously had the opportunity to review a factual record showing electrocution’s physiological effects on a prisoner, nor have we relied on any case in which such evidence was reviewed.  Instead, we have relied on U.S. Supreme Court decisions.  As explained below, those cases contain factual assumptions that some of the Court’s more recent cases have called into question.” Id. at 256 (footnotes omitted).


� In addition to the affidavits attached to this pleading as proffers of evidence Mr. Prieto would present, he proffers as well that he would produce the facts relied upon by the Mata court.
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