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SUPPLEMENTAL BRIEF SUPPORTING DEFENDANT’S MOTION TO DECLARE VIRGINIA’S APPLICATION OF ITS DEATH SENTENCE STATUTE UNCONSTITUTIONAL
The defendant, by counsel, respectfully submits this supplemental brief in support of defendant’s motion asking this Court to declare that the Commonwealth of Virginia’s application of the death penalty violates the Eighth Amendment to the United States Constitution and Article I, Section 9 of the Constitution of Virginia.  
I. Summary of the Supplemental Argument

Subsequent to defendant’s filing of his motion to declare Virginia’s application of its death sentence statute unconstitutional, the United States Supreme Court ruled on a similar challenge to Kentucky’s lethal injection procedure in Baze v. Rees.  128 S. Ct. 1520 (2008).  In that case, a three-Justice Plurality held that an execution protocol violates the Eighth Amendment if it subjects the inmate to a “substantial risk of serious harm” that is “objectively intolerable.”  Id. at 1531 (plurality opinion) (quoting Farmer v. Brennan, 511 U. S. 825, 842, 846, and n.9 (1994)).  The Plurality further held that a protocol is unconstitutional when it imposes a substantial risk of serious harm, and there is an alternative procedure that is “feasible, readily implemented, and in fact [will] significantly reduce a substantial risk of severe pain.”  Id. at 1532.  
In Baze, the Plurality upheld Kentucky’s procedure as constitutional, finding that the record failed to demonstrate a substantial risk of serious harm.  Id. at 1534.  Though Virginia uses a three-drug protocol similar to Kentucky’s, the Baze decision does not foreclose a challenge to Virginia’s lethal injection practices because Virginia’s protocol varies in significant ways from the lethal injection protocol upheld in Baze, and an alternative to Virginia’s protocol is readily available.  In fact, a challenge to Virginia’s protocol is currently under advisement in the Court of Appeals of the Fourth Circuit, which heard oral arguments in May.  Emmett v. Johnson, No. 07-0018 (4th Cir.). 
Specifically, Virginia’s protocol varies from Kentucky’s method in at least the following materially significant ways, greatly increasing the risk of serious harm from that demonstrated in Baze.  First, the individuals tasked with establishing intravenous (IV) lines in Virginia lack any professional medical experience and undergo minimal, if any, training.  In contrast, Kentucky employs individuals with at least one year of professional experience and training in inserting IV lines.  Second, Virginia’s protocol does not allow anyone (other than the inmate) in the execution chamber, effectively preventing execution team members from overseeing and ensuring that the drugs are being administered properly.  Kentucky, in contrast, requires both the warden and the deputy warden to remain in the execution chamber to monitor the inmate and watch for potential problems.  Third, Virginia’s protocol fails to provide appropriate procedures in the event an administration problem is detected.  Furthermore, whereas Kentucky has only executed one inmate by lethal injection with no reported problems, Virginia has executed 70 inmates by lethal injection and has a record of abnormal and/or alarming events at several executions.  The record of problems encountered with the executions of many of Virginia’s inmates objectively demonstrates a substantial risk of harm.  
 As described previously in defendant’s motion, the record in Virginia demonstrates that Virginia’s lethal injection procedure creates a substantial risk that an inmate will not be fully anesthetized throughout the procedure, which would expose an inmate to excruciating pain and violate the Eighth Amendment and Article I, Section 9 of the Constitution of Virginia’s prohibition against cruel and unusual punishment.

II. Supplemental Argument

A. The United States Supreme Court’s Opinion in Baze v. Rees Does Not Foreclose Challenges to Virginia’s Execution Protocol.

1. Execution Procedures are to be Assessed under the Facts and Circumstances of Each Case
The Plurality in Baze, noting that Supreme Court “cases recognize that subjecting individuals to a risk of future harm -- not simply actually inflicting pain -- can qualify as cruel and unusual punishment,” held that conditions presenting a “‘substantial risk of serious harm,’ and an ‘objectively intolerable risk of harm’” violate the Eighth Amendment.  Baze, 128 S. Ct. at 1530-1531 (plurality opinion).  Because Baze requires courts to determine if a protocol poses an “objectively intolerable risk of harm,” each protocol needs to be assessed based on the specific facts and circumstances of each case, e.g., the procedures, the training of the execution team, the safeguards, if any, in place, and the history of prior executions.  Id.  The Baze Court was, necessarily, restricted to ruling on whether Kentucky’s lethal injection protocol was constitutional based upon the record before the Court.  While the Plurality held that “[a] state with a lethal injection protocol substantially similar to the protocol we uphold today would not create a risk that meets this standard,” this is simply not the case here.  Id. at 1537.  Virginia’s protocol substantially deviates in material ways from Kentucky’s protocol and, therefore, presents unique facts and circumstances that need be analyzed within the framework articulated in Baze.  The constitutionality of other states’ lethal injection protocols remains an open question.  Id. at 1542-1543 (Stevens, J., concurring) (“The question whether a similar three-drug protocol may be used in other States remains open, and may well be answered differently in a future case on the basis of a more complete record.”); id. at 1562 (Thomas, J., concurring) (“Needless to say, we have left the States with nothing resembling a bright line rule.”).  In short, Baze did not determine, nor could it have, the constitutionality of Virginia’s substantially different lethal injection protocol.  
2. Virginia’s Lethal Injection Protocol is Substantially Different From the Protocol Addressed in Baze.
The Plurality in Baze recognized that a death procedure resulting in an inadequately anesthetized inmate presents a substantial risk of serious harm if the inmate is subsequently given pancuronium and potassium.  Baze at 1533 (“It is uncontested that, failing a proper dose of sodium thiopental that would render the prisoner unconscious, there is a substantial, constitutionally unacceptable risk of suffocation from the administration of pancuronium bromide and pain from the injection of potassium chloride.”).  However, the Court held that the petitioner had failed to demonstrate that the procedures used by Kentucky resulted in a “substantial risk of serious harm.”  Id.  The Court relied upon a number of facts regarding Kentucky’s protocol and its history of use that differ substantially from the record in Virginia.
a. Virginia’s Execution Members Lack the Professional Medical Experience and Continued Training Required by Kentucky’s Protocol.  

The Plurality in Baze concluded that Kentucky had implemented important safeguards “to ensure that an adequate dose of sodium thiopental is delivered to the condemned prisoner.”  Id. at 1533.  Of the safeguards, the Court noted that “[t]he most significant of these is the written protocol’s requirement that members of the IV team must have at least one year of professional experience as a certified medical assistant, phlebotomist, EMT, paramedic, or military corpsman.”  Id.  

Kentucky uses a phlebotomist and an EMT in this capacity, individuals who have “daily experience establishing IV catheters for inmates in Kentucky’s prison population.”  Id. (emphasis added).  Further, the IV team members complete at least 10 full “walk throughs” of the execution protocol per year.  Id. at 1534.  The Court found this fact persuasive, noting that, “[t]he qualifications of the IV team also substantially reduce the risk of IV infiltration.”  Id. at 1534.
In stark contrast, Virginia’s execution team members are not certified medical personnel.  See Brief for Amicus Curiae Darick DeMorris Walker Supporting Petitioner, Hill v. McDonough, No. 05-8794 at 9 (S. Ct. March 2006).
  Further, the evidence suggests that Virginia lacks a training plan for members of the execution team, including the individuals charged with establishing IV lines.  See Walker, Civ. A. No. 05-934, Deposition of Secret Witness 2, 57:9-10.

Lacking the requisite qualifications that the Court determined substantially reduces the risk of IV problems, the untrained individuals tasked with establishing IV lines in Virginia contribute to the substantial risk of serious harm demonstrated for Virginia’s protocol.
b. Virginia’s Protocol Prevents the Execution Team From Properly Assessing Anesthetic Depth.

Virginia’s protocol significantly differs from that of Kentucky’s in that Kentucky requires personnel to monitor anesthetic depth, while Virginia’s protocol prevents personnel from assessing the inmate’s consciousness.  See Supplemental Brief of Plaintiff-Appellant , Emmett v. Johnson, No. 07-0018 (4th Cir.), at p.24 (“Emmett brief”), attached.  In Kentucky, the warden and deputy warden must remain in the execution chamber with the inmate to watch for signs of inadequate anesthetic or problems with the IV line.  In contrast, Virginia’s team members are not allowed to remain in the execution room.
  See id.  In Virginia, the only person allowed to monitor the execution (the execution team leader) may only watch the inmate from a separate room through a small porthole that is positioned so the vantage point is behind the top of the inmate’s head, effectively preventing the team leader from adequately assessing either inadequate anesthetic or problems with the IV line.  Id.  Moreover, apparently some execution team leaders choose not to watch the execution at all.  Id. at 24 n.17.  
c. Virginia’s Protocol Fails to Include Redundant Measures and Instead Calls for Re-administering Only the Last Two Drugs.
In order to address contingencies that may occur, the Kentucky protocol requires that both a primary and a secondary (back up) IV line be established prior to commencing the execution.  Baze at 1534.  Further, two complete sets of the three drugs are prepared prior and ready for use during the execution.  Id.  The Plurality in Baze determined that “[t]hese redundant measures ensure that if an insufficient dose of sodium thiopental is initially administered through the primary line, an additional dose can be given through the backup line before the last two drugs are administered.”  Id. (emphasis added).
Virginia’s protocol deviates radically from Kentucky’s in this respect, and not only fails to include safeguards noted by the Court, but calls for the re-administration, if the execution has taken longer than expected, of only the last two drugs, specifically prohibiting a second dose of thiopental.  Emmett brief at 25.  This procedure is extremely dangerous because an execution that requires a second dose of drugs suggests both a faulty IV line and inadequate thiopental administration.  Unlike Kentucky’s remedy (administering a new set of all three drugs into the back-up IV line), Virginia’s procedure inexplicitly calls for no additional thiopental, but instead administers a second dose of the two painful drugs, sometimes into the same (most likely faulty) IV line.  Id. at 16.  Virginia’s procedure, therefore, by effectively increasing the risk of serious harm, differs substantially from Kentucky’s. 
d. Unlike Kentucky, Virginia has a Lengthy Record of Problems With Its Protocol In Practice.
This Court should also consider how Virginia’s protocol has actually performed.  The Court in Baze had only one instance to consider, that of the execution of Eddie Lee Harper, the only inmate executed by lethal injection in Kentucky.  Baze at 1528.  Since there were “no reported problems” at that execution, there was no evidence of maladministration.  In Virginia, however, there is a much fuller record that presents a clear picture of how the protocol performs in practice and highlights the errors and problems that have occurred, objectively evidencing a substantial risk of serious harm.  
While it should take, conservatively, less than two minutes for the inmate’s heart to stop electrical activity (“flat-line”) after the proper administration of the three drugs, the record of lethal injections in Virginia contains many instances in which this is not the case.  Emmett brief at 11-12.  Specifically, of the 70 inmates put to death in Virginia using lethal injection, six have taken three minutes after administration of potassium chloride to flat-line, six have taken four minutes, and three have taken over five minutes to die, including John Yancey Schmitt who took ten minutes to flat-line.  Id. at 12.  That equates to an over 20% risk of error in the administration of potassium chloride alone.  It stands to reason that if the potassium chloride is not being administered properly, the sodium thiopental is also not being administered correctly.  Without proper administration of sodium thiopental, as the Baze Court agreed, administration of the other two drugs results in a substantial risk of immense suffering that violates the Eighth Amendment.

III. Conclusion
We incorporate fully the initial brief filed in this matter.  For those reasons, as well as all the reasons set forth above, Mr. Prieto asks this Court to find that Virginia’s lethal injection protocol creates a substantial risk of serious harm not present in Baze and therefore violates the Eighth Amendment and Article I, Section 9 of the Constitution of Virginia’s prohibition against cruel and unusual punishment.  
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� Submitted by the plaintiff in the case Walker v. Johnson, Civ. A. No. 05-934, a § 1983 challenge to Virginia’s lethal injection protocol, which through federal discovery in the Walker case created a record of Virginia’s procedures.  This Amicus was attached as exhibit A to defendant’s Motion to Declare Virginia’s Application of Its Death Sentence Statute Unconstitutional previously filed with this Court.


� This Deposition was attached as exhibit F to defendants Motion to Declare Virginia’s Application of Its Death Sentence Statute Unconstitutional previously filed with this Court.


� See Emmett brief at 24, n.16. Another prison employee is in the room with the prisoner, but that employee’s only job is to stay on the phone with the Governor’s office during the execution.
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