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MOTION TO DECLARE VIRGINIA’S APPLICATION OF ITS DEATH PENALTY UNCONSTITUTIONAL
The defendant, by counsel, moves this Court to declare that the Commonwealth of Virginia’s application of the death penalty violates the Eighth Amendment to the United States Constitution and Article I, Section 9 of the Constitution of Virginia because Virginia’s lethal injection protocol subjects an inmate to an unnecessary risk of agonizing pain, and electrocution is not a constitutionally viable option.  Additionally, and in the alternative, we ask this Court to halt all executions until the procedures for performing Virginia’s executions are promulgated in accordance with Virginia’s Administrative Process Act (“the APA”).  

I. Summary of the Argument

The Eighth Amendment and Article I, Section 9 of the Constitution of Virginia’s prohibition of cruel or unusual punishment proscribe executions involving unnecessary infliction of pain and torture.  Virginia’s death sentence statute directs that an inmate shall be executed by “caus[ing] the prisoner under sentence of death to be electrocuted or injected with a lethal substance, until he is dead.”  Code of Virginia § 53.1-234 (“the death penalty statute”).  The execution procedures are carried out by the Department of Corrections (“the DOC”).  Id.  The DOC uses a lethal injection protocol that violates the Eighth Amendment and Article I, Section 9 of the Constitution of Virginia’s prohibition against cruel and unusual punishment when performed on an inmate that is not fully anesthetized.  Yet, as described below, the DOC execution procedures create a substantial risk that the inmate will not be fully anesthetized throughout the procedure.  Because the DOC’s protocol needlessly risks exposing an inmate to excruciating pain, this Court should declare Virginia’s lethal injection procedure unconstitutional and halt executions until the Commonwealth adopts a protocol consistent with the requirements of the Eighth Amendment and Article I, Section 9 of the Constitution of Virginia. 

Although the death penalty statute allows an inmate sentenced to death to “choose” electrocution, this is not a viable option.  The states have reached a broad consensus that death by electrocution no longer comports with evolving standards of decency.  In light of this consensus, the brutal nature of electrocution, and the very real possibility that electrocution causes immense pain, we ask the Court to declare that in Virginia, electrocution is no longer a permissible way to perform executions.

But the Court need not reach the constitutional question.  By promulgating execution procedures in secret, without any public oversight, the DOC has violated the APA.  As explained below, no execution should be performed until the DOC's regulations related to the death penalty statute are promulgated according to the requirements of the APA.
II. Argument

A. The Commonwealth’s Lethal Injection Procedures Violate the Eighth Amendment of the United States Constitution and Article I, Section 9 of the Constitution of Virginia.

1. The Eighth Amendment and Article I, Section 9 of the Constitution of Virginia Proscribe Execution Protocols That Impose an Unnecessary Risk of Pain or Suffering.
When applying the Eighth Amendment’s prohibition of cruel or unusual punishment to the state’s implementation of death sentences, the Supreme Court has held that executions involving “unnecessary or wanton infliction of pain,” “torture,” or “lingering death” are unconstitutional.  Louisiana ex rel. Francis v. Resweber, 329 U.S. 459, 463 (1947); Gregg v. Georgia, 428 U.S. 153, 173 (1976); In re Kemmler, 136 U.S. 436, 447 (1890).  The Court also noted that, in addition to violating the Eighth Amendment, unnecessary and wanton inflictions of pain include “those that are totally without penological justification.” Hope v. Pelzer, 536 U.S. 730, 737 (2002) (quoting Rhodes v. Chapman, 452 U.S. 337, 346 (1981)).  “[T]he sanction imposed cannot be so totally without penological justification that it results in the gratuitous infliction of suffering.” Gregg, 428 U.S. at 188.  An execution protocol that subjects an inmate to “an unnecessary risk of unconstitutional pain or suffering,” Cooper v. Rimmer, 379 F.3d 1029, 1033 (9th Cir. 2004), violates the Eighth Amendment of the United States Constitution.

2. Virginia’s Lethal Injection Protocol Creates an Unconstitutional Risk of Pain and Suffering.
The facts learned in a recent case, Walker v. Johnson,
 reveal the extent of unconstitutional risk of inmate pain and suffering in Virginia’s lethal injection process.  Walker v. Johnson, Civ. A. No. 05-934, 2006 U.S. Dist. LEXIS 94298 (E.D. Va. Sept. 11, 2006).  The case of Walker v. Johnson involved a § 1983 challenge to Virginia’s lethal injection protocol by a death-sentenced inmate.  During discovery the Commonwealth produced their execution manual, and execution and training logs.  In addition, depositions taken in that case, including those of the then-current execution team members, uncovered additional information about procedures.  At the Commonwealth’s behest, much of the record was subject to a protective order and some of the Walker exhibits are under seal.  Defendant’s counsel in the instant case has seen or read only the redacted portions of the exhibits in that case.  The plaintiff in Walker subsequently filed an Amicus Brief in another case, Hill v. McDonough, 126 S. Ct. 2096 (2006).  The Hill case involved the question of whether a lethal injection challenge can be properly brought as a § 1983 action and Walker’s Amicus made available additional information on Virginia’s lethal injection procedures.
  Counsel are prepared to prove the same facts through subpoenaed witnesses, through subpoenaed documents, and through expert testimony from witnesses for whom we have asked the court to fund.  

The undisputed facts learned in Walker are as follows:

(1) The DOC uses an execution team to carry out executions.

(2) During an execution, the team first administers 2 grams of sodium thiopental, an ultra short-acting barbiturate serving as the only anesthetic in the procedure.

(3) The team then administers a second drug, pancuronium bromide.

(4) Pancuronium bromide is a paralytic agent.  It stops the inmate’s diaphragm.  Sufficient quantities of this agent can lead to death by suffocation.

(5) The paralytic agent renders the inmate incapable of any visible movement.  The inmate cannot blink, moan, move, or communicate distress in any way.

(6) Pancuronium bromide does not affect awareness or sensation.

(7) The team then administers a third and final agent, potassium chloride.

(8) When administered without an anesthetic, potassium chloride is excruciatingly painful.

(9) The DOC protocol prevents the execution team from confirming that the inmate is under anesthesia before administering the second and third chemicals.

See generally Walker, 2006 U.S. Dist. LEXIS 94298.
a. The DOC’s Protocols Prevent the Execution Team From Properly Assessing Anesthetic Depth.

The DOC’s protocol does not allow the execution team to properly assess anesthetic depth.  Specifically, team members may not touch the inmate.  Team members are not even allowed to stand next to the inmate during administration of the anesthesia.  Contact with the inmate is crucial in determining anesthetic depth.  See Brief for Amicus Curiae Darick DeMorris Walker Supporting Petitioner, Hill v. McDonough, No. 05-8794 at 12 (S. Ct. March 2006) (“Hill Amicus”), attached as Exhibit A.  Such a determination is normally conducted by closely monitoring responses to verbal commands, response to touching, and response to stimuli that would be painful if the patient were not anesthetized.  See Affidavit of Mark J.S. Heath, M.D., January 2007 at ¶ 27 (“Heath Aff.”), attached as Exhibit B.
  Dr. Heath is practicing anesthesiologist at Columbia University who has extensive knowledge regarding lethal injection procedures.  We are presenting Dr. Heath’s affidavit with the expectation that we will be able to present his live testimony if the court approves funding.  In contrast to the normal procedures used to assess anesthetic depth, according to the DOC protocol, the team must stand several feet away, behind a curtain.  Id. at ¶ 29.  Only one member of the team, the team leader, is allowed to peek at the inmate’s body on the gurney through a porthole in the curtain.  See Hill Amicus, Exhibit A at 9.
The team leader must rely on his own senses—such as the obscured view through the peephole—to determine whether the inmate is completely unconscious and unable to feel pain.  See Heath Aff., Exhibit B at ¶ 19.  Adequate anesthesia requires the inmate to be put and maintained under a certain depth of anesthesia, termed a “surgical plane.”  Id. at ¶ 25.  According to actual team members, they gauge the inmate’s level of anesthesia by listening for snoring.  See Hill Amicus, Exhibit A at 10.  The use of snoring to determine anesthetic depth is unacceptable.  See Heath Aff., Exhibit B at ¶ 28.  Positioning team members away from the inmate, behind a curtain, significantly impairs their ability to gauge anesthetic depth.  Id. at ¶ 29.  Furthermore, it completely violates accepted medical procedures.  Id. at ¶ 30.

Further, huddled behind the curtain, the team members are unable to properly monitor and maintain the connections and functioning of the intravenous lines.  Id. at ¶ 20.  The executioners cannot see the site of the intravenous catheter and consequently cannot determine whether, at the time the chemicals are administered, it is still properly in place or has shifted so that the chemicals infiltrate (in whole or in part) into the surrounding tissue.  See Hill Amicus, Exhibit A at 9.  Indeed, Virginia’s protocol requires no such monitoring.  Id.  If the IV is leaking or improperly connected to the inmate and the problem is not timely corrected, inadequate levels of chemicals will be introduced into the inmate’s bloodstream.  In addition, because of the distance the executioners are from the inmate, tubing must be strung together with tubing connections.  Id.  This makes it virtually impossible to determine whether the intended quantity of anesthetic drug reaches the inmate’s veins.  Id.  Virginia’s executioners lack the training, ability, and experience to recognize, address, or remedy circumstances indicating inadequate delivery of sodium thiopental.  Id. at 10.

Because of the legal, moral, and ethical restrictions on human euthanasia, the best model and source of information about humane and inhumane protocols for extinguishing life can be found in studies of methods for euthanasia of animals.  The American Veterinary Medical Association (“AVMA”) Panel on Euthanasia regularly studies and issues a report on various protocols for the euthanasia of animals.  The AVMA explicitly condemns the use of potassium chloride in animal euthanasia if the animal is not at a surgical plane of anesthesia.  See 2000 Report of the AVMA Panel on Euthanasia, JAVMA, 218(5): 669-695, 681, March 1, 2001.  There is no physiological reason why a procedure that is inhumane when used to euthanize animals, in fact against the law in Virginia,
 would be humane when used to execute human beings.

b. By Paralyzing the Inmate With Pancuronium Bromide, the DOC’s Protocol Completely Masks Any Pain, Distress, or Terror Felt by the Inmate.  

Perhaps the most troubling facet of DOC’s flawed protocol is the administration of the second chemical (pancuronium bromide), the paralytic agent.  When properly administered in appropriate quantities, the first and third chemicals fill well-defined roles: the first (sodium thiopental) anesthetizes the inmate, and the third (potassium chloride) kills the inmate by stopping the heart.  In contrast, the second chemical is purely cosmetic.  The DOC’s expert in Walker could not point to a single purpose for use of this drug beyond creating the appearance of a peaceful death.  See Hill Amicus, Exhibit A at 6.

The use of this cosmetic agent, because it makes it more difficult to assess anesthetic depth, enhances the need for adequate assurances that the inmate attains and maintains the proper anesthetic depth.  Pancuronium bromide completely masks any pain or panic the inmate feels.  See Heath Aff., Exhibit B at ¶ 37.  The inmate can not blink, breathe, or writhe in pain.  Id.  Therefore, after the administration of this chemical, neither the execution team nor the witnesses have any ability to detect whether the inmate feels pain or the panic of suffocation.

c. The DOC’s Choice of an Ultra Short-Acting Barbiturate as the Only Anesthetic Increases the Risk that the Inmate Will Experience a Terrorizing and Agonizing Death.
Virginia’s choice of anesthetic increases the risk that an inmate will not be adequately anesthetized, and will therefore feel unconscionable pain, during the administration of potassium chloride.  Virginia chose to use sodium thiopental, an ultra short-acting barbiturate.  In an ordinary clinical dose, this chemical is typically administered only to induce anesthesia for a brief period of time.  See Heath Aff., Exhibit B at ¶ 12.  Importantly, because of its short duration of action, it is not normally used as a primary form of anesthesia, but in Virginia’s lethal injection protocol, it is the only form of anesthesia, i.e. the only chemical that can prevent an inmate from feeling pain.  See Hill Amicus, Exhibit A at 9-10.  Again, because of its short duration of action and because it is the only anesthetic, it is crucial that the sodium thiopental be administered correctly in order to ensure a sedative effect for the duration of the extremely painful subsequent steps of the injection process.  See Heath Aff., Exhibit B at ¶ 10;  see also Morales v. Tilton, Nos. 06-219 and 06-926, 2006 WL 3699493, *8-10 (N.D.Cal., December 15, 2006).  Ineffectively delivered sodium thiopental will not provide a sedative effect for the duration of the execution process.  Id.  

Without adequate depth of sedation, an inmate will experience pain and terror as a result of the conscious asphyxiation caused by the paralyzing agent and excruciating agony from the searing burn and cardiac arrest caused by the potassium chloride.  See Heath Aff., Exhibit B at ¶¶ 10, 36.  

d. The Execution Team Receives Inadequate Training to Assess Anesthetic Depth, and No Amount Of Training Could Overcome the Current Defects in DOC’s Lethal Injection Protocol.
The facts learned in Walker reveal an alarming dearth of training of the execution team in proper anesthetic procedures.  Execution team members are not certified medical personnel with sufficient training in anesthesiology.  See Hill Amicus, Exhibit A at 9.  The execution team is led by a high school graduate with no medical training.  Id.  As team leader, his role is specifically to ensure the inmate receives the proper dosages of the drugs.  Id.  The executioners are inadequately prepared to determine whether an inmate has achieved and is being maintained at a surgical plane of anesthesia.  Indeed, proper determination of anesthetic depth is not possible from the team’s vantage point—huddled behind a curtain several feet from the inmate.
The poor training of the execution team is exemplified in its failure to consistently follow the DOC’s lethal injection protocol.  Documented failures and problems include, but are not limited to:

(1) Failure to keep track of drugs dispensed.

(2) Failure to record correctly the actual amount of the potassium chloride 

administered.

(3) Failure to document problems with IV lines.

(4) Failure to record deviations from the procedures in the execution manual.

(5) Failure to follow instructions in filling out critical paperwork.

(6) Problems placing and maintaining intravenous lines.

(7) Failure to follow the manufacturer’s instructions regarding dilution of 

potassium chloride.

(8) Failure to properly labeled syringes. (“[T]he person who filled it out put 

down the wrong numbers on the syringes. That’s all that was.”).

All citations are to the record developed in Walker v. Johnson, Civ. A. No. 05-934. (1) Deposition of Secret Witness
 4, 76:10-77:11, 141:1-10 (“Secret Witness 4 Dep.”), attached as Exhibit C; (2)  Walker, Civ. A. No. 05-934, Deposition of Hinkle, 39:25-40:5 (“Hinkle Dep.”), attached as Exhibit D; (3)  Secret Witness 4 Deposition, 85:24-86:25; 101:1-22; (4) id. at 109:15-111:21; (5) id. at 102:5-8; 128:8-129:24, 132:2-24, 141:4-5; (6) id. at 102:18-103:11,101:4-22, 130:16-23; (7) id.; Walker, Civ. A. No. 05-934, Deposition of Parker, 71:22-73:3 (“Parker Dep.”), attached as Exhibit E; (8) Secret Witness 4 Dep., 128:13-16.

The Walker record further contain inconsistent statements, raising concerns about the veracity of the Defendants’ representations about the training of the lethal injection team.  When asked in discovery whether a training plan had ever been developed, for example, the Defendants represented that one had.  See Walker v. Johnson, Civ. A. No. 05-934, Def. Response to Requests for Admissions, March 1, 2006, No. 40 (“Requests for Admission”). “Virginia has never developed a ‘training plan’ for training members of the execution team.” Response: “Deny.”  During a deposition, however, a former execution team leader testified that no training plan existed.  See Walker, Civ. A. No. 05-934, Deposition of Secret Witness 2, 57:9-10 (“Secret Witness 2 Dep.”), attached as Exhibit F.

The shocking lack of training and disregard for proper adherence to protocol of the persons responsible for administering and maintaining proper anesthesia in the inmate greatly raise the risk that the inmate will experience unnecessary pain and suffering during the execution.

e. Previous Cases in Virginia Miss the Mark and Mischaracterize the Issue.
In the § 1983 action of Walker v. Johnson, the Eastern District of Virginia conducted a full evidentiary hearing on the question.  That court ultimately granted the defendants’ motion for Summary Judgment.  Defendant respectfully but vigorously disagrees with the court’s conclusions in that case.  The Walker court held that it is not reasonably foreseeable that the inmate will not be anesthetized before the potassium chloride injection and that it is extremely unlikely that the inmate is conscious during the potassium chloride injection.  The evidence before the Walker court and before this court shows otherwise.  In fact, as described below, such “unforeseeable” situations do, in fact, happen.  

The court in Walker appeared to base this conclusion in large part on the fact that the Commonwealth’s expert witness testified that the administration of the drugs in quantities listed in the DOC’s protocols would result in a negligible risk of improper anesthesia.  Therefore, the Walker court assumed that the drugs would be properly administered.  But the DOC’s protocols create a substantial risk of improper administration of anesthesia.  The evidence shows that the DOC’s protocol fails to provide for adequate training of the execution team, prevents the team from ever checking an inmate’s anesthetic depth, and lacks adequate provisions for foreseeable contingencies.  Most outrageously, the protocol requires the administration of a cosmetic paralytic agent to prevent the inmate from showing any signs of pain.  The evidence defendant’s counsel will adduce in this case will establish that the use of this drug is for the sole purpose of masking any reaction an inmate will have to administration of the third drug.

f. The Risks Inherent in Virginia Executions are Illustrated by Those Botched in Other States.

Virginia’s procedures do not adequately safeguard against the myriad of possible problems and preventable human errors that may occur during a lethal injection execution.  These problems and errors have occurred in Virginia and in numerous executions in other states following protocols similar to Virginia’s.  

The risks inherent in Virginia executions have been illustrated in those performed in other states whose practices and procedures are materially indistinguishable from those in Virginia.  See Affidavit of Deborah W. Denno, Ph.D., January 11, 2007 (“Denno Aff.”), attached as Exhibit G.  Professor Denno is a professor of law at Fordham University School of Law who has conducted an extensive review of the history of execution protocols and the current state of the procedures.  Many states have found problems with their lethal injection procedures.  California, for example, has repeatedly noted problems in performing executions by lethal injection, as reported in the Brief of Amicus Curiae Habeas Corpus Resource Center, No. 05-8794, 2006 WL 558287 (Mar. 6, 2006) in Hill, and in court decisions.  In Morales v. Hickman, for example, the district court concluded that, at a minimum, six of California’s thirteen executions by lethal injection had significant problems related to the risk of improper anesthesia administration.  415 F. Supp. 2d 1037, 1045 (N.D. Cal. 2006).  California’s protocol calls for the administration of five grams of sodium thiopental—more than twice the dosage prescribed in Virginia’s protocol.  Both parties in Morales agreed that this quantity, if properly administered, would be sufficient not only to render the prisoner unconscious, but to stop his breathing within one minute and result in death within a few minutes.  However, the state’s execution logs showed that several prisoners did not react to the sodium thiopental in this expected fashion.  For example, Stephen Wayne Anderson continued breathing for five minutes, and the remainder of his execution took thirty minutes, during which his chest and stomach heaved more than thirty times.  These facts are utterly inconsistent with adequate administration of execution drugs.

In recent executions in Florida and Ohio, execution teams failed to insert the IV correctly, leading to apparent consciousness during execution.  On December 13, 2006,  Angel Diaz continued to wince, shudder, squint his eyes, tighten his jaw, and gasp for air for 11 minutes after the execution team administered the first injection.  Only after a second injection and more than half an hour could Mr. Diaz be declared dead.  Although the Florida Department of Corrections claimed that the disastrous procedure resulted from Mr. Diaz’s diseased liver, the autopsy revealed that the needle had traveled completely through his vein and into soft tissue, where the deadly chemicals were injected.  Mr. Diaz’s liver was undamaged.  Citing the botched execution of Mr. Diaz, Governor Jeb Bush suspended all executions in Florida and appointed a commission to consider the humanity and constitutionality of lethal injections.  Adam Liptak and Terry Aguayo, After Problem Execution, Governor Bush Suspends the Death Penalty in Florida, N.Y. Times, Dec. 16, 2006, at 11A; Chris Tisch and Curtis Kruger, Executed man takes 34 minutes to die, St. Petersburg Times, Dec. 13, 2006, available at http://www.sptimes.com/2006/12/13/State/Executed_man_takes_34.shtml (last visited, January 15, 2007).  
The state of Ohio took nearly ninety minutes to execute Joseph Clark by lethal injection on May 2, 2006.  As the chemicals began flowing through the lines, Mr. Clark raised his head from the gurney and stated, “[i]t don’t work. It don’t work,” five times.  The vein collapsed after the execution team made the first insertion.  The execution team then pulled a curtain closed to block the view of the authorized witnesses, who heard moaning, crying out, and guttural noises as the team struggled to locate a suitable vein.  The team was only able to insert the IV into one arm, straying from the standard procedure of two.  A prison spokesperson said that the incident would lead to a review of the Ohio Department of Corrections policies and protocol.  Adam Liptak, Trouble Finding Inmate’s Vein Slows Lethal Injection in Ohio, N.Y. Times, May 7, 2006, at 16A; Alan Johnson, “It don’t work,” inmate says during botched execution, Columbus Dispatch, May 3, 2006, available at http://www.columbusdispatch.com/news-story.php?story=dispatch/2006/05/03/20060503-A1-02.html (last visited January 15, 2007).

As of today at least seven states, Florida, Ohio, Delaware, Arkansas, Missouri, South Dakota, and California, have halted executions based on concerns over lethal injection protocols.  

In a recent case in California, Morales v. Tilton, Federal District Judge Fogel issued a Memorandum of Intended Decision stating that California’s implementation of its lethal injection protocol suffers from inconsistent training and maintenance of execution team members, improper preparation of anesthesia, and inadequate working conditions.  2006 WL 3699493.  The parties in the case agreed that it would be unconstitutional to inject a conscious person with pancuronium bromide and potassium chloride in the amounts contemplated by California’s injection protocol.  Id. at *5.  The district court concluded that California’s method of execution is constitutionally problematic because there is no assurance that the inmate is properly anesthetized. “[B]ecause of the paralytic effect of pancuronium bromide, a determination of an inmate's anesthetic depth after being injected with that drug is extremely difficult for anyone without substantial training and experience in anesthesia, the protocol must ensure that a sufficient dose of sodium thiopental or other anesthetic actually reaches the condemned inmate and that there are reliable means of monitoring and recording the inmate's vital signs throughout the execution process. An adequate protocol also must include a means of providing additional anesthetic to the inmate should the need arise.” Id. at *8. 
Virginia does not provide any greater safeguards in its procedures and practices than do the other states.
B. Electrocution is Not a Viable Constitutional Alternative to Lethal Injection.  

1. Reasoned Review of This Issue is Long Overdue.
The numerous cases declaring electrocution constitutional amount to a house of cards having absolutely no viable foundation.  None of the Virginia Supreme Court decisions holding electrocution constitutional apply any modern Eighth Amendment analysis.  These decisions simply point to earlier decisions that fail to analyze the issue.  See, e.g., Orbe v. Johnson, 267 Va. 568, 570, 601 S.E.2d 543, 545 (2004); Bell v. Virginia, 264 Va. 174, 563 S.E.2d 695 (2002); Martin v. Virginia, 221 Va. 436, 271 S.E.2d 123, 125 (1980); Hart v. Commonwealth, 131 Va. 726, 109 S.E. 582 (Ct. App. 1921).  For example, in Martin, the Virginia Supreme Court relied on In re Kemmler and Hart to declare that “death by electrocution is not a constitutionally impermissible mode of punishment.”  221 Va. at 439.  
Kemmler is antiquated and inapplicable authority.  No electrocution had taken place at the time Kemmler was decided.  See Denno, When Legislatures Delegate Death: The Troubling Paradox Behind State Uses of Electrocution and Lethal Injection And What It Says About Us, 63 Ohio St. L.J. 63, at 73 (2002), attached as Exhibit H.  The brutality of electrocution, described below, was not known.  Thus, the evidence looked at by all courts considering Kemmler’s then-pending execution was speculative at best.  Similarly, the Kemmler courts could not consider the recent scientific evidence that electrocution causes pain.  See Affidavit of Donald D. Price, Ph.D., January 11, 2007 (“Price Aff.”), attached as Exhibit I.  Furthermore, Kemmler held that the Eighth Amendment did not apply to the states and thus did not even apply the Eighth Amendment to the law under consideration.  “[Kemmler] was grounded on a number of constitutional premises that have long since been rejected and on factual assumptions that appear not to have withstood the test of experience.”  Glass v. Louisiana, 471 U.S. 1080, 1081 (1985) (Brennan, J., dissenting from denial of certiorari).  Therefore, Kemmler does not resolve this issue.  
Similarly, in Hart, the Virginia Supreme Court failed to apply a modern constitutional analysis of electrocution.  In Hart, the Virginia Supreme Court held that a statute permitting the penalty of death for the crime of attempted rape was constitutional.  131 Va. 726, 738-39, 747-48, 109 S.E. 582, 586, 589 (Ct. App. 1921).  The United States Supreme Court has since held that death for rape of an adult woman is unconstitutional.  Coker v. Georgia, 433 U.S. 584 (1977).  Hart further held that under Virginia’s constitution, the “only” mode of punishments prohibited were those “regarded as cruel and unusual when such provision of the Constitution was adopted in 1776, namely, such bodily punishments as involve torture or lingering death—such as are inhumane and barbarous—as, for example, punishment by the rack, by drawing and quartering, leaving the body hung in chains, or in the gibbet, exposed to public view, and the like.”  Hart, 131 Va. at 587.  The United States Supreme Court has since held that the Eighth Amendment “must draw its meaning from the evolving standards of decency that mark the progress of a maturing society.”  Trop v. Dulles, 356 U.S. 86, 101 (1958).  Therefore, Hart, like Kemmler, cannot support the Virginia Supreme Court’s perfunctory declaration that electrocution is not constitutionally impermissible.   
An evaluation of the constitutionality of electrocution is long overdue.  Members of the United States Supreme Court have signaled their desire to reconsider the issue.  See In re Tarver, 528 U.S. 1152 (2000) (four justices wished to reconsider the issue); Bryan v. Moore, 528 U.S. 960 (1999) (granting certiorari), Bryan v. Moore, 528 U.S. 1133 (2000) (reversing its grant of certiorari as improvidently granted due to a change in underlying state law).
2. A Growing National Consensus Shows that Electrocution No Longer Comports with Evolving Standards of Human Dignity.

To pass constitutional muster, execution procedures must comport with evolving standards of human dignity.  Trop, 356 U.S. at 101.  State law serves as an accurate barometer of what society views as acceptable.  Therefore, when states reject a method of execution as barbaric and cruel, that is a clear indication that society believes the method violates human dignity.   

States have historically sought the most humane methods of execution available.  Over a century ago, New York decided that electrocution was less cruel than hanging, and became the first state to adopt electrocution as a method of execution.  Although New York’s first electrocution was severely botched, other states—desiring a more humane method of execution—began adopting electrocution.  

The vast majority of states have now rejected electrocution as a means of executing people.  Although once practiced in 26 states, only one (Nebraska) retains electrocution as its only method of execution.  See Denno Aff., Exhibit G at ¶  31.  Less than 25% of states with the death penalty even offer electrocution as a “choice.”   Id. at ¶ 32.  Each of these states each once used electrocution as their sole method of execution.  See Denno, 63 Ohio St. L.J., Exhibit H at 188-206, Appendix 2.  And eventually, they all began to question the constitutional viability of electrocutions.  Therefore, all but Nebraska adopted alternative methods of execution, like lethal injection or lethal gas, in an attempt to make execution more humane and less barbaric.  See id.  

The Virginia legislature signaled its distaste for electrocution when it decided to offer lethal injection as the default execution method.  This change was a direct response to continuing concerns about the constitutionality of electrocution.  See Denno Aff., Exhibit G.  In fact, state lawmakers who amended the law to provide for lethal injection expressly voiced concerns about the “cruelty” of electrocution.  See Videotape (Part VIII): Va. Gen. Assemb. Deb., H.B. 862, Feb. 15, 1994 (on file with the Library of Virginia).  The intent behind the amendment was to offer the least cruel and most civilized method of execution based on the most recent medical knowledge.  See id.  Recently, Governor Tim Kaine stated that electrocution should not be an option for Virginia’s executions.  “Kaine Says Electrocution Should Not be An Execution Option,” July 25, 2006 (Associated Press), available at http://content.hamptonroads.com/story.cfm?story=108098&ran=39245 (last visited January 13, 2007).  
The consensus extends beyond the states.  No other country uses electrocution as a method of execution.  No one uses electrocution to end the lives of animals.  It insults human dignity that society appears to scrutinize the methods used to euthanize animals more closely than it does methods used in executions.  Clearly, we have determined ways to provide “no more than death itself” to animals, but not people.  Louisiana ex rel. Francis v. Resweber, 329 U.S. 459 , 473-474 (1947) (Burton, J., dissenting).
The consensus will soon reach the courts.  Georgia has declared electrocution unconstitutional under its state constitution, holding that “death by electrocution, with its specter of excruciating pain and its certainty of cooked brains and blistered bodies, violates the prohibition against cruel and unusual punishment in Art. I, Sec. I, Par. XV of the Georgia Constitution.”  Dawson v. State, 274 Ga. 327, 335 (2001).  
The sweeping rejection of electrocution as a permissible method of execution indicates that society no longer finds electrocution compatible with human dignity.  No reasoned, binding precedent prevents this Court from finding otherwise.   

3. Electrocution Causes Physical Mutilation and Violates Human Dignity.

“The all-important consideration is that the execution shall be so instantaneous and substantially painless that the punishment shall be reduced, as nearly as possible, to no more than that of death itself.”  Louisiana ex rel. Francis, 329 U.S. 459, 473-474, 381 (Burton, J., dissenting).  “The Eighth Amendment’s protection of ‘the dignity of man’ extends beyond prohibiting the unnecessary infliction of pain when extinguishing life. Civilized standards, for example, require a minimization of physical violence during execution irrespective of the pain that such violence might inflict on the condemned.”  Glass, 471 U.S. at 1085 (Brennan, J., dissenting from denial of certiorari) (quoting Trop v. Dulles, 356 U.S. 86, 100 (1985) (plurality opinion)).  Therefore, execution procedures must—to the extent possible—minimize the potential for physical mutilation during execution.   
The history of electrocution in Virginia reveals a significant chance that it will result in a gruesome, barbaric death.   Since the death penalty was reinstated in 1977, Virginia has executed 28 men by electrocution.  At least four of the 28 electrocutions (14 percent) since 1977 were botched.  On August 10, 1982, Frank J. Coppola was put to death by electrocution. After two jolts of electricity had been applied to him, the death chamber reportedly filled with the smell and sizzle of burning as Coppola's head and leg burst into flames.  See Denno Aff., Exhibit G at ¶ 38.  

On October 17, 1990, blood poured from Wilbert Lee Evans’s eyes and nose after the current was applied.  Witnesses noted audible moaning during the electrocution. Evans reportedly made a sizzling sound like a pressure cooker before its top has been put on.  Id. at ¶ 48.  

On August 22, 1991, Derick Lynn Peterson moaned audibly as electric current was applied to him.  After two minutes of current and a four minute wait, a prison doctor checked Peterson's pulse with his stethoscope and announced that Peterson was not dead.  After another four-minute wait, the doctor again checked the pulse and announced that Peterson had not expired.  Finally, a second surge of electricity was applied.  In total, it took over thirteen minutes to complete Peterson's execution.  Id. at ¶ 49.

  A witness to Roger Keith Coleman's May 20, 1992, electrocution reported smoke coming from Coleman's leg.  Coleman required two 1,700-volt jolts to die.  See Denno, 63 Ohio St. L.J., Exhibit H at 138.

Even when electrocutions are routine, the death is barbaric.  As explained by Justice Brennan: 

Witnesses routinely report that, when the switch is thrown, the condemned prisoner “cringes,” “leaps,” and “fights the straps with amazing strength.” “The hands turn red, then white, and the cords of the neck stand out like steel bands.” The prisoner's limbs, fingers, toes, and face are severely contorted.  The force of the electrical current is so powerful that the prisoner's eyeballs sometimes pop out and “rest on [his] cheeks.”  The prisoner often defecates, urinates, and vomits blood and drool. 
“The body turns bright red as its temperature rises,” and the prisoner’s “flesh swells and his skin stretches to the point of breaking.”  Sometimes the prisoner catches on fire, particularly “if [he] perspires excessively.”  Witnesses hear a loud and sustained sound “like bacon frying,” and “the sickly sweet smell of burning flesh” permeates the chamber.  This “smell of frying human flesh in the immediate neighbourhood of the chair is sometimes bad enough to nauseate even the Press representatives who are present.”  In the meantime, the prisoner almost literally boils: “the temperature in the brain itself approaches the boiling point of water,” and when the postelectrocution autopsy is performed “the liver is so hot that doctors have said that it cannot be touched by the human hand.”  The body frequently is badly burned and disfigured.
Glass, 471 U.S. at 1086-88 (Brennan, J., dissenting from denial of certiorari) (internal citations omitted).  While these physical perversions inhere to electrocution, none are necessary to bring about death.  More humane alternatives exist.   
4. Electrocution Carries a Grave Risk of Unbearable Pain and Suffering. 

Wanton infliction of pain—even in the context of the death penalty—violates the Eighth Amendment and Article I, Section 9 of the Constitution of Virginia’s prohibition against cruel and unusual punishment.  Louisiana ex rel. Francis, 329 U.S. at 463 (“The traditional humanity of modern Anglo-American law forbids the infliction of unnecessary pain in the execution of the death sentence”).  “The Court has never accepted the proposition that notions of deterrence or retribution might legitimately be served through the infliction of pain beyond that which is minimally necessary to terminate an individual's life.”  Glass, 471 U.S. at 1084 (Brennan, J., dissenting from denial of certiorari).
The DOC has historically contended that electrocution renders executees unconscious nearly instantaneously.  As detailed by Dr. Donald D. Price in the attached affidavit, there is a growing wealth of evidence questioning this contention, and, in fact, showing that death by electrocution likely causes extreme pain.  See Price Aff., Exhibit I.  Dr. Price holds a Ph.D. in Neurophysiology and has researched the electrophysiology of pain.  Id. at ¶ 2-3.  Dr. Price’s research is relevant to whether judicial electrocutions cause pain.  For example, electroencephalographic (EEG) recordings of brain voltage activity on the surface of the brain and on the surface of the scalp indicate that the voltages that actually reach the brain are inadequate to render the brain incapacitated.  Id. at ¶ 22.  In other words, the relatively non-conductive skull protects the brain from complete depolarization and/or incapacitation.  Furthermore, while the effects of electrocution vary widely (due to the widely varying electrical conductivity of individuals), some people surviving accidental electrocution report experiencing extreme pain.  Id. at ¶ 23.  Additionally, “extreme horror, dread, and pain” result from direct, intentional stimulation of the brain with electrical current.  Id. at ¶ 30.  

In light of the facts presented in the Price Affidavit, which will be presented by Dr. Price to this Court should the Court agree to fund him, there is a substantial likelihood that electrocution causes extreme pain.  Methods of executions designed to minimize pain exist.  For example, the AVMA has designed such procedures to euthanize animals.  Therefore, electrocutions are substantially likely to result in the infliction of enormous amounts of pain, and this pain is entirely wanton and unnecessary.
5. Electrocution Violates the Eighth Amendment Ban on Cruel and Unusual Punishment.

The nature and degree of damage done to a person who is executed through electrocution far exceeds that necessary to bring about death.  The use of electrocution violates the evolving standards of decency, particularly in light of the growing consensus among states and courts, the resulting physical mutilation, and the significant risk of enormous pain.  More humane methods of execution exist, such as those used to euthanize animals.  Electrocution is simply not a constitutionally viable alternative to lethal injection.  

C. The DOC May Not Perform Another Execution Before the Execution Procedures Undergo the Scrutiny and Public Oversight Demanded by the APA.

Execution procedures are regulations that are subject to the public oversight prescribed by Virginia’s Administrative Process Act, Code of Virginia § 2.2-4000-4032 (“the APA”).  Historically, the DOC has closely held its execution protocols as secret directives.  These procedures are regulations and, because they do not fall within any exemption to the APA, should receive the benefit of public and legislative oversight before the DOC executes another inmate by its questionable protocol.  

1. The DOC’s Execution Procedures are Regulations.

The DOC’s execution procedures are regulations.  Virginia’s administrative code defines a regulation as any statement (1) of general application, (2) having the force of law, (3) affecting the rights or conduct of any person, (4) promulgated by an agency in accordance with statutory authority.  6 Va. Admin. Code § 15-10-10.
  
Execution procedures have general application.  They comprehensively govern the implementation of every death sentence.  See Evans v. Maryland, -- A.2d --, 2006 WL 371636 at *46, (Md., Dec. 19, 2006).  

They have the force of law.  Presumably, the execution team must follow the protocol, and cannot unilaterally decide to alter the procedures for carrying out death sentences.  For example, the execution team could not omit sodium thiopental, the anesthetic, from the lethal injection procedures.  In the case of electrocutions, the team could not rearrange the placement of the electrodes, strapping one to each hand of the condemned, instead of to the top of the head and a leg, dramatically reducing any current that would reach the skull, and further dramatically reducing any current that might flow through the brain.  

Execution procedures affect “the rights or conduct” of many people.  At the very least, the protocol affects the conduct of those involved in the actual execution, those involved in the training of the execution team, and those who maintain the execution equipment in good condition.  First, the procedures choreograph the conduct of the execution team during executions.  For example, for deaths by lethal injection, they require the team to administer certain drugs, in a specific order, in specific amounts.  They require the team to stand behind a curtain several feet away from the condemned during the execution.  Apparently only the team leader may peek at the condemned, and this occurs through an eye-hole in the curtain.  For deaths by electrocution, the team must shave a patch on the leg of the condemned, and closely crop the inmate’s hair.  The team must apply the electrodes to a leg and the head, using a saline-soaked sponge at each location.  The team must apply certain cycles of electricity, at specific voltage and current levels.  For both lethal injections and electrocutions, the procedures also dictate the conduct of the attending medical doctor.  

In addition, the procedures affect what training various team members will undergo, and at what frequency.  This affects the conduct of both the members of the execution team, and those involved in their training.  

These methods of execution also require proper maintenance of execution equipment.  Executions using equipment in various states of disrepair have resulted in botched executions.  For example, for lethal injection, the intravenous lines and drip bag must function properly to ensure delivery of the chemicals.  For electrocutions, the electric chair—built by Virginia’s inmates in 1908—must be able to charge up to the required voltage, and release its current on command.  The electrodes must establish good contact with the condemned.  For both, any equipment monitoring the heart rate of the condemned must function properly.  All of this maintenance affects the conduct of people participating in death sentence preparations.  
The execution procedures were crafted by an agency, the DOC, attempting to carry out the directives of the legislature.  But they were not properly promulgated by the Board of Corrections pursuant to statutory authority.  Code of Virginia § 53.1-266 authorizes the Board of Corrections to promulgate regulations “necessary to carry out the provisions of this chapter.”   Thus, the Board—not the DOC—promulgates regulations pursuant to statutory authority.  

The legislature’s death penalty statute, Code of Virginia § 53.1-233, provides almost no details about how Virginia will carry out its death sentences.
  It specifies the methods of execution (lethal injection or electrocution), but not the procedures.  Code of Virginia § 53.1-233.  The Code says nothing about the nature or identity of the lethal injection chemicals, or, for electrocutions, what voltage and current to apply.  Id.  Therefore, the code requires supplementary regulation to provide the necessary details regarding how to carry out death sentences, and further charges the Board of Corrections with the task of promulgating such regulations.
The DOC invaded the province of the Board when it crafted procedures detailing Virginia’s methods of execution.  These procedures address critical aspects of state executions.  For lethal injection, the procedures dictate what chemicals to use, in what quantities, and in what order.  For electrocutions, these procedures dictate electrode placement, and electrocution voltages, currents, and the number of cycles.  They further define “execution teams,” define the roles of team members, and dictate training of team members.  These procedures provide the details necessary to perform Virginia’s death penalty statute.  Therefore, the procedures should have been—and now must be—promulgated as regulations by the Board, not the DOC.

2. The APA Does Not Contain Any Exemption for Execution Protocols.
a. The APA Contains No Explicit Exemption for Execution Procedures.

Virginia provides exemptions to the APA, but none of these apply to procedures detailing methods of execution.  First, there is no exemption for regulations promulgated by the Board of Corrections.  While Virginia chose to create exemptions for no less than twenty-three agencies, it chose to maintain public participation and oversight of the Board’s regulations.  Further, the APA contains no exemption for “regulations” crafted by the DOC, as the DOC has absolutely no authority to promulgate regulations.  In addition, there is no explicit exemption relating to execution protocols.  If the Virginia legislature had wanted to keep these methods secret and subject only to the discretion of the Board and/or the DOC, they could have created such an exemption. 

b. The Exemption for Regulations Relating to Inmates in Prisons Does Not Apply to Execution Protocols.

The Commonwealth may argue that execution protocols fall within exemption § 2.2-4002(B)(9) of the Code of Virginia, exempting from the APA regulations relating to “[i]nmates of prisons or other such facilities or parolees therefrom.”  Many of the DOC’s execution procedures relate to, and in fact dictate, the actions of the DOC, not inmates.  First, as described above, they prescribe the training, actions, and responsibilities of the execution team.  The procedures explain the roles of team members, and specify what they must do to bring about death.  On information and belief, no member of the execution team is an inmate.  In addition, the procedures relate to the maintenance of execution appliances.  The DOC must ensure that the instruments of death are in proper working condition in order to perform executions.  

In contrast, the execution procedures do not relate to inmates as inmates.  These procedures say nothing about inmate housing, discipline, or privileges.  They do not dictate inmate behavior or responsibilities; death will result no matter what a condemned inmate does.    

In addition, the execution procedures transcend people and policies within the confines of the DOC.  The procedures relate to what the statutorily required witnesses will watch: will they watch the condemned twitch, breathe, or even writhe in pain, or will a cosmetic paralytic agent be administered to ensure that the death appears placid and painless?  For electrocutions, will witnesses watch a thirteen-minute lingering death by multi-cycle electrocution?

c. The Internal Procedures Exemption Does Not Apply to Execution Procedures.

The APA exempts “[r]egulations that establish or prescribe agency organization, internal practice or procedures, including delegations of authority.”  Code of Virginia § 2.2-4006(A)(2).  The Commonwealth may contend that the DOC’s execution procedures amount to internal “housekeeping,” and therefore escape review under the APA.  But execution regulations by their very nature are not confined to the internal operations of DOC.  See Evans, 2006 WL 3716363 at *46.  These regulations increase the risk that the condemned will be tortured to death, as recently recognized in Morales.  2006 WL 335427 at *61.  Because execution regulations raise constitutional questions, they relate to far more than “agency organization, internal practice or procedures, including delegations of authority.”  Code of Virginia § 2.2-4006(A)(2).   

Furthermore, subjecting execution regulations to public oversight would in no way stifle the DOC’s internal operations.  In contrast, categorizing execution procedures—including medical decisions regarding which lethal chemicals to inject—as internal practices and procedures would “too easily subvert public rulemaking requirements.”  Evans, 2006 WL 3716363 at *46.  Therefore, the DOC can not hide its execution procedures behind the “internal practice or  procedures” exemption. 
3. The DOC Should Not Adopt, Change, or Abrogate the Execution Procedures at Will, Free From Any and All Public or Legislative Oversight.

Allowing the DOC to unilaterally adopt and/or change execution procedures contravenes legislative intent.  Virginia’s legislature intended to make executions more humane by adding lethal injection as an option.  But nothing in the statute constrains the choice of lethal chemicals.  Likewise, nothing constrains how the DOC may perform electrocutions.  Therefore, if the execution procedures are exempt from the APA, the DOC could—in theory—change the lethal chemical combination however it sees fit.  For example, the DOC could omit the first lethal injection chemical, the anesthetic that the DOC claims renders the entire process painless.  Alternatively, the DOC could perform electrocutions by dribbling multiple cycles of current through the condemned, using any whimsical  electrode configuration dictated by the DOC that day.  Clearly, this legislature did not intend to allow the DOC unfettered discretion in this arena.  

Public oversight of execution procedures will help ensure that the most humane methods are adopted.  Lethal injections and electrocutions involve complex medical issues.  The DOC could have engaged in open discourse to develop its protocols.  The medical community could have provided valuable, much-needed input on the best ways to perform humane executions.  Instead, it appears that the DOC simply copied the chemical combination used by other states.  See Denno Aff., Exhibit G at ¶ 10-15.  Now, like dominos, other states using the chemical combination that the DOC copied are beginning to question the soundness of their lethal injection procedures, or the regulatory processes creating them.  See, e.g., Morales, 2006 WL 335427 (California); Taylor v. Crawford, No. 05-4173, 2006 WL 1779035 (W.D. Mo. June 26, 2006) (Missouri);  Evans, 2006 WL 3716363 (Maryland).  This exemplifies the importance of thoughtful public debate, rather than the rote adoption of procedures copied from other states.
III. Relief Requested

We ask the Court to find that the DOC’s lethal injection procedures violate the Eighth Amendment and Article I, Section 9 of the Constitution of Virginia’s prohibition against cruel and unusual punishment.  We therefore ask the Court to enjoin the DOC from performing further lethal injections until their procedures are properly amended to assure that lethal injection does not result in the unnecessary and wanton infliction of pain.  This could be accomplished by ensuring that the executee reaches and maintains sufficient anesthetic depth during the entire lethal injection procedure.  

We further ask the Court to find that electrocution is not a constitutionally viable option to lethal injection.    

Additionally, and in the alternative, we respectfully ask the Court to suspend all executions until the regulations providing the necessary procedures to carry out Virginia’s death penalty statute are properly promulgated under the APA. 
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�  Until 2004, the Commonwealth of Virginia did not disclose to the public even the types of drugs it uses to execute inmates by lethal injection.  Virginia has been extremely secretive about all aspects of its execution protocol, even when faced with requests under the Freedom of Information Act (FOIA) and discovery obligations in civil litigation.  But repeated and persistent motions for discovery in a recent case in the Eastern District of Virginia, Walker v. Johnson, forced the Commonwealth to reveal to the public that its lethal injection protocol inherently exposes the executee to an unconstitutional risk of excruciating pain and suffering.  Through depositions of then-current executioners, exposure of the execution manual, execution logs, and training logs, counsel in Walker uncovered a lethal injection protocol that includes no effort to ensure that the inmate is anesthetized.  Further, even if the protocol were adequate and included some check that the inmate is not in agonizing pain, the Walker discovery revealed that the actual practice suffers from a gross lack of sufficient training and careless, imprudent performances that undermine the protocol. 


Still, Virginia’s execution protocols remain largely secret.  Counsel in the instant case has filed a FOIA request and subpeonas duces tecum demanding that Virginia reveal more information about its execution protocols, including training, administration, and personnel requirements.  On information and belief, further exposition of the details of Virginia’s application of its death penalty statute will show that the procedure exposes the inmate to an unnecessarily high risk of pain and suffering in violation of the Eighth Amendment of the United States Constitution and Article I, Section 9 of the Constitution of Virginia.





� Because of a protective order in the Walker case, See Protective Order, Walker v. Johnson, No. 05-0934 (E.D. Va. Dec. 9, 2005) (Jones, Mag. J.), the Amicus Brief is restricted to topics for which Amicus obtained special permission to discuss.


� We have attached an unsigned copy of Dr. Heath’s affidavit, to be followed by a signed and notarized copy.


� Pursuant to Code of Virginia § 3.1-796.96(D), the State Veterinarian of Virginia is charged with the responsibility of determining acceptable methods of euthanasia for animals. The State Veterinarian has promulgated regulations that approve only three procedures for routine animal euthanasia: (i) intravenous sodium pentobarbital, (ii) carbon monoxide gas, or (iii) any other method considered and recommended as humane by the most recent report of the American Veterinary Medical Association’s Panel on Euthanasia.


� The designation “Secret Witness” was used in Walker (and subsequently in the Hill Amicus) to identify executioners who, at the Commonwealth’s insistence, were deposed anonymously.


� The Virginia Administrative Code provides:


“Rule” or “regulation” means any statement of general application, having the force of law, affecting the rights or conduct of any person, promulgated by an agency in accordance with the authority conferred on it by applicable basic laws. Exemptions to this requirement are those listed in § 9-6.14:4.1 of the Code of Virginia or as determined by the Attorney General's office.


6 Va. Admin. Code § 15-10-10.





� Code of Virginia § 53.1-233 provides:


The Director is hereby authorized and directed to provide and maintain a permanent death chamber and necessary appurtenant facilities within the confines of a state correctional facility. The death chamber shall have all the necessary appliances for the proper execution of prisoners by electrocution or by continuous intravenous injection of a substance or combination of substances sufficient to cause death. Any such substance shall be applied until the prisoner is pronounced dead by a physician licensed in the Commonwealth. All prisoners upon whom the death penalty has been imposed shall be executed in the death chamber. Each execution shall be conducted by the Director or one or more assistants designated by him.
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