V I R G I N I A:

IN THE CIRCUIT COURT FOR FAIRFAX COUNTY
COMMONWEALTH OF VIRGINIA



-vs-




Criminal Nos. FE-2005-1764


ALFREDO PRIETO

MOTION FOR VIEW OF 
DEATH CHAMBER


Alfredo Prieto, by counsel, moves the court to enter an order directing the Department of Corrections to allow counsel to view and photograph Virginia’s death chamber, known as the “Execution Chamber at L-Unit”, Greensville Correctional Center, at Jarrett, Virginia; all spaces from which witnesses, including Department of Corrections employees, can observe executions; and any facility at Greensville Correctional Center where lethal injection chemicals are stored, mixed or prepared prior to executions.

As grounds for this motion,  counsel states that there is presently pending before the court the defendant’s Motion to Declare Virginia’s Application of its Death Sentence Statute Unconstitutional.  A hearing on that motion is scheduled for mid-September.  The defendant has presented various claims concerning the infirmities with Virginia’s death procedure which amount to constitutional violations even after the decision in Baze v. Rees, _ U.S._, 128 S.Ct. 1520 (2008). Because some of the claims raised by Mr. Prieto deal with the ability of the execution team to view the condemned and to make proper judgments about his level of unconsciousness, the proper functioning of the inter-venous equipment and the like, it will be important to counsel and ultimately to the court to know precisely what the physical lay-out of the death chamber is.  By way of example, counsel understands that the executioner stands behind a curtain and observes the execution process through a small “porthole”, which is also the opening which carries the catheters which deliver the lethal substances to the condemned.  Mr. Prieto has raised a claim that it is improper and inadequate, and ultimately unconstitutional, for anesthetic depth to be judged in this manner, and to make the other judgments necessary to ensure that the death procedure is being carried out as planned.  But counsel has not seen the death chamber, and it is not likely that the court has either.

All this is easily remedied by allowing counsel to visit and to photograph the death chamber.  Counsel also requests that during the visit requested herein, any apparatus, equipment, curtains, and the like be set up as they would be during an execution.  

Recognizing the security issues which may be of concern to the Commonwealth, counsel is glad to enter into any sealing or protective order the court deems appropriate.  Counsel notes that the Commonwealth has provided discovery of its death procedures and protocols, and that depositions of execution team have been taken, in prior litigation.  See Emmett v. Johnson, et al., _ F.3d_, 2008 U.S. App.. LEXIS 14701 (4th Cir), and Walker v. Johnson, Civ. A. No. 05-934, 2006 U.S. Dist LEXIS 94298 (ED Va. Sept. 11, 2006).  This material was obtained in civil discovery, though it is protected from disclosure by the terms of protective orders.


To avoid any burden to the Commonwealth, counsel suggests that his view of the death chamber take place at the next regularly scheduled “monthly walk-through” of the execution procedure.  See Emmett v. Johnson, _ F.3d at _, 2008 U.S. App. LEXIS at *23 (“Additionally, all members of the execution team participate in monthly walk-throughs of the execution procedure.”)

There is certainly abundant authority for the trier of fact in a criminal case to view places relevant to the determination of the issues before it.
  By statute, and upon request by either the Commonwealth or the defendant, a jury may view “the premises or place in question, or any property, matter or thing relating to the case, when it shall appear to the court that such view is necessary to a just decision." Code of Virginia § 19.2-264.1.  In Quesinberry v. Commonwealth, 241 Va. 364, 379, 402 S.E.2d 218, 227 (1991), a view was deemed proper because it “allow[ed] the jury to understand the size and dimensions of the building and how these factors related to the crimes.”  In Booker v. Commonwealth, 1997 Va. App. LEXIS 130 (unpublished), the Commonwealth was granted a jury view over defense objection because the lighting and the ability of a witness to see what he claimed to have seen were important issues in the case.  The same is certainly true here. In Henshaw v. Commonwealth, 19 Va. App. 338, 451 S.E.2d 415 (1994), the Court held that the ability to inspect and photograph the crime scene is required by Article I, Section 8 of the Virginia Constitution, even when that scene is in the control of a third party. 

In addition, Rule 3A:11, Rules of the Virginia Supreme Court, allow the accused to “inspect and copy or photograph . . . tangible objects, buildings or places . . . upon a showing that the items sought may be material to the preparation of his defense and that the request is reasonable.” 

Because knowledge of the precise set-up of the equipment used in Virginia’s execution scheme is important in judging whether the state’s method of execution is constitutional, it is proper to order the relief we seek.





Respectfully Submitted, 






ALFREDO PRIETO







By Counsel

Counsel for the Defendant:

_______________________________

Jonathan Shapiro

Peter D. Greenspun

Greenspun, Shapiro, Davis and Leary, P.C.

3955 Chain Bridge Road

Second Floor

Fairfax, Virginia   22030

(703) 352-0100

Certificate of Service
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Jonathan Shapiro
� Indeed, the right to have a jury conduct a view when necessary goes back to the reign of King George VI.  See Litton v. Commonwealth, 101 Va. 833, 44 S.E.923 (1903).
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