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MOTION AND INCORPORATED MEMORANDUM OF LAW FOR A NEW JURY SENTENCING HEARING DUE TO THE COMMONWEALTH’S PRESENTATION OF A PREJUDICIAL AND SCIENTIFICALLY BASELESS PSYCHOLOGICAL RISK ASSESSMENT REPORT 



COMES NOW Defendant, Joseph Armstrong by Counsel, and moves this Court pursuant to the Sixth, Eighth, and Fourteenth Amendments to the United States Constitution, and to Virginia Code §§ 19.2-264.2.3:1 and 3:3, to grant a new jury sentencing hearing based upon the Commonwealth’s utilization of an unreliable and prejudicial psychological evaluation.  In support of this Motion, Defendant asserts the following:

I.  STATEMENT OF FACTS


Defendant was charged with capital murder for the killing of a fellow prison inmate pursuant to Va. Code Ann. § 18.2-31.3.   The Commonwealth sought the death penalty predicated on the statutory aggravating factor of future dangerousness.  The jury found Defendant guilty of capital murder and returned a recommendation that he be sentenced to death.
  

After learning that Defendant’s expert had not performed standardized psychological tests for risk assessment purposes, the Commonwealth sought to compel such testing pursuant to §19.2-264.3:1(F).
  Armstrong Trial Transcript Volume I, 112-117 (hereinafter I:112-117).  The Commonwealth stated that it was entitled to have Defendant submit to the Minnesota Multiphasic Personality Inventory (MMPI) and the Psychological Checklist-Revised (PCL-R) tests for risk assessment because § 19.2-264.3:1 refers to a mitigation evaluation, and, according to the Commonwealth: “Mitigation deals with risk assessment by statute.  Risk assessment, a forensic test to determine risk assessment or the MMPI test and the HARE test.”  Id. at 114
.  The court ruled, over Defendant’s objection, that the Commonwealth was entitled to have its expert evaluate Defendant.  Id. at 117.


During the penalty phase, the Commonwealth presented testimony concerning Defendant’s past misconduct in prison.  The defense presented evidence in mitigation from Defendant’s step-brother to the effect that that Defendant did not have particular dislike for blacks or homosexuals and regarding his character during his teenage years as a Life Scout and a good student.  X:43-52.  The defendant also testified, but mainly used his testimony to plead with the jury to sentence him to death.  Nothing in Defendant’s case addressed or attempted to rebut the issue of future dangerousness, as evidenced by the fact that the defense presented no witnesses to prove that Defendant was not a risk of future dangerousness.
 


Along with the testimony of Defendant and his step-brother, the defense submitted a written mitigation report that had been prepared pursuant to Va. Code Ann. § 19.2-264.3:1 by Dr. William Stejskal.  In accordance with the statutory requirements of § 19.2-264.3:1, Dr. Stejskal’s report discussed the history and character of the defendant and his defendant's mental condition at the time of the offense.  William Stejskal, “Capital Sentencing Evaluation,” at p. 1 (Sept. 3, 2004) (hereinafter “Stejskal Report”) (attached hereto as “Exhibit A”).  Specifically, Dr. Stejskal discussed Defendant’s childhood and early adolescence, his experiences in the United States Navy, and his incarceration in the prison system at the age of eighteen.  

Although Dr. Stejskal’s mitigation evaluation did not refer to or discuss the issue of whether Defendant posed a risk of future violent behavior, the Commonwealth submitted a “rebuttal” evaluation by Dr. Michael C. Kleinot that discussed only Defendant’s risk of future dangerousness.  Indeed, the report begins by stating that “[t]he referral request was to assess Mr. Armstrong’s level of dangerousness and potential for future aggression.”  Michael C. Kleinot, “Psychological Evaluation,” (Sept. 18, 2004) at p. 1 (hereinafter “Kleinot Report”) (attached hereto as “Exhibit B”).  The remainder of the report focused entirely on one issue—the aggravating circumstance of future dangerousness—that the statute authorizing the evaluation explicitly forbids.  See infra Part III.C (discussing scope of Va. Code Ann. § 19.2-264.3:1).
Dr. Kleinot’s report was derived entirely from an interview with Defendant, his prison records, and five standardized psychological test instruments.  As will be shown, infra Part II.A, none of these instruments are actually used by competent mental health professionals for predicting serious institutional violence in a correctional setting—the setting in which Defendant would find himself if not sentenced to death.  Nevertheless, the Commonwealth placed considerable emphasis on the ostensibly “scientific” nature of Dr. Kleinot’s report in its closing argument.  The Commonwealth advised the jury to distinguish between the defense expert’s evaluation, in which “you will not see one forensic psychology test,” and the Commonwealth expert’s evaluation.  The Commonwealth argued: 

There are specific tests you will notice when you look at [Dr. Kleinot’s report].  There are a number of very specific tests that psychologists can administer.  They’re called forensic tests.  They are administered in an effort to determine whether or not someone is a future risk, whether they pose a future danger.  Whether they are someone who is likely to re-offend; it's called recidivism.

X:83.


Dr. Kleinot concluded in his evaluation that “Mr. Armstrong has significant psychopathic qualities which make him an aggressive and dangerous individual… he is more aggressive than typical violent offenders, and more likely to recidivate if released to the community.  Even in prison, managing his aggressive tendencies will present an ongoing challenge.”  Kleinot Report at 8.  Dr. Kleinot drew this conclusion after conducting several psychological tests that he claimed were known to be predictive of recidivism and violence, including the PCL-R, the Violence Risk Appraisal Guide (VRAG), the Level of Service Inventory-Revised (LSI-R), and the Minnesota Multiphasic Personality Inventory-2 (MMPI-2)
.  Despite the absence of any scientific evidence that these tests can accurately predict violence in prison, see infra Part II.A, Dr. Kleinot described each test and claimed that each was effective in assessing future dangerousness:

The PCL-R is acknowledged as the definitive standard in assessing for psychopathy, and is also used in assessing risk of violence . . . the PCL-R is also one of the most widely used test instruments in research regarding prediction of violence and recidivism . . . there is no question that high PCL-R scores are correlated with violent recidivism, and aggression generally . . . 

VRAG . . . has proven to be a valid predictor of recidivism . . . [and is] an instrument that was specifically developed to predict risk of violent recidivism . . . 

LSI-R is another objective instrument designed to systematically rate offenders on items linked to criminal conduct . . . it has been increasingly used to classify inmates in prisons, as well as to predict recidivism; . . . 

MMPI-2 . . . was not designed to predict dangerousness or recidivism, but, test results are relevant to such prediction.”  

Id. at 7.

Based on the test scores obtained in the evaluation, Dr. Kleinot expressed strong conclusions about Defendant’s risk of future violent behavior.  He described Defendant’s PCL-R score as “Moderately High,” and stated that “[a]lthough Mr. Armstrong did not obtain an extremely high PCL-R score, his score of 25 clearly indicates that he presents a well above average risk of future violence.”  Id. at 6.  Based on Defendant’s evaluation Dr. Kleinot placed him in the ninetieth percentile on the dimension of “selfish, callous, and remorseless use of others.”  Id. 
  Dr. Kleinot also asserted that, when compared to other violent offenders’ VRAG scores, Defendant is in the ninetieth percentile of individuals likely to commit violent offenses when released to the community.  Id.  Yet later, Dr. Kleinot acknowledged that Defendant would not ever be released to the community, asserting that “while [Defendant] is unlikely to be released from prison, VRAG results indicate that Mr. Armstrong is a dangerous individual.”  Id.  

The Commonwealth exploited the apparent precision of Dr. Kleinot’s findings in its penalty phase closing argument: “What you will observe is that Mr. Armstrong is in the ninetieth percentile to be among violent offenders.  He is in the ninetieth percentile to be likely to re-offend, to commit future violent acts.” X:83. Absent from this argument was any qualification about whether this supposed likelihood to re-offend held true in prison, the only setting in which the defendant would be living for the remainder of his life.  Significantly, the Commonwealth’s penalty phase closing argument concerning Defendant’s alleged future dangerousness drew the jury’s attention exclusively to Dr. Kleinot’s report, and included no reference to Defendant’s past criminal acts or to the circumstances of his capital offense.


The Commonwealth also attacked Dr. Stejskal’s credibility because he was paid by the defense.  The Commonwealth reiterated to the jury “when you have the occasion to read [the Commonwealth's psychological evaluation] from an expert who has not been impeached, who has not been shown to favor either the Commonwealth or the defense, what you will observe is that Mr. Armstrong is in the ninetieth percentile to be among violent offenders.”  X:83.  What the Commonwealth failed to disclose to the jury, and to the defense, is that the Commonwealth’s expert, Dr. Kleinot, works as a full-time psychologist for the Department of Corrections and the Commonwealth of Virginia.  Given his institutional affiliation, Dr. Kleinot might indeed have been reasonably viewed as inclined to “favor . . .  the Commonwealth.”  But instead of disclosing this information, the Commonwealth submitted Dr. Kleinot’s evaluation on nondescript letterhead titled “Psychological Services” that provided only a P.O. Box address, and identified Dr. Kleinot as simply a “Licensed Clinical Psychologist” who by implication was in private practice.  The evaluation was not accompanied by a resume or list of qualifications that would have alerted defense to Dr. Kleinot’s employment status.  Combined with the prosecution’s false implication to the jury that Dr. Kleinot was a impartial and unaffiliated witness, this prosecutorial conduct violated the Commonwealth’s due process obligations under Brady v. Maryland, 373 U.S. 83 (1963), and was fundamentally unfair.  

II.
THE RISK ASSESSMENT INSTRUMENTS RELIED UPON BY THE COMMONWEALTH’S EXPERT ARE NOT REGARDED BY THE SCIENTIFIC COMMUNITY AS PREDICTIVE OF SERIOUS RISK OF INSTITUTIONAL VIOLENCE BY PRISON INMATES, AND THEIR MISUSE IN THIS CASE WAS   MISLEADING AND UNFAIR
A. The Risk Assessment Instruments Employed by Dr. Kleinot are Not Accepted in the Scientific Community of Clinical Forensic Psychologists for Predicting the Risk of Institutional Violence By Prison Inmates.

Despite Dr. Kleinot’s reliance on the risk assessment instruments discussed in his report, there exists no scientific support for his contention that PCL-R, VRAG, LSI-R, and MMPI-2 can reliably identify whether a capital defendant will commit future acts of serious violence if incarcerated.  See Affidavit of Dr. John F. Edens, Ph.D., (November 1, 2005) (hereinafter “Edens Affidavit”) (attached hereto as “Exhibit C”).  On the contrary, the consensus of opinion in the psychological profession is that “despite significant recent advances in the field of risk assessment, clinical assertions that a defendant is likely to commit future violent acts appear to be highly inaccurate and ethically questionable at best.”  Edens, supra note 6, at 55.  See also Edens Affidavit at para. 12.

Dr. Edens, who has submitted an Affidavit in this case, see Exhibit C, is one of the nation’s leading researchers and experts in the field of psychological risk assessment and forensic psychology.
  Dr. Edens, along with several colleagues, has summarized the utility of risk assessment instruments to predict violence in correctional populations.  Edens, supra note 6, at 55.  Summarizing the current state of knowledge in the psychological profession, Dr. Edens writes that while the risk assessment instruments used by Dr. Kleinot may “bear some relationship to criminal recidivism among released offenders . . . the accumulated research to date offers almost no support for the contention that any of these instruments [PCL-R, VRAG, LSI-R or MMPI-2] can be used to identify reliably whether a particular capital defendant will commit criminal acts of violence in the future if incarcerated in a U.S. prison facility.”  Edens Affidavit ¶ 12 (emphasis added).

In his affidavit, Dr. Edens addresses each of the four psychological tests that Dr. Kleinot used to determine Defendant’s alleged future dangerousness.  With respect to the PCL-R, Dr. Edens points out that it was not designed to be used for predictions of violent behavior.  Edens Affidavit ¶ 5.  He notes: 

As such, blanket statements that persons who are more psychopathic are ‘more dangerous’ than non-psychopathic offenders are significant oversimplifications of what is known about the relationship between psychopathy and violence across various contexts. Specifically in relation to prison violence, the accumulated research on the PCL-R has not demonstrated that this instrument is a useful predictor of violent acts in studies that have examined prison inmates in the U.S.
Id. 
Dr. Edens also points out a fact that the Kleinot report labored to obscure, which is that the PCL-R score of 25 which Defendant received is actually substantially below the normal cut-off score of 30 that the PCL-R employs for determining whether to label someone as a “psychopath.”  Edens Affidavit at ¶¶ 5, 7.  In other words, even if the psychopathy label validly predicted prison violence, which it does not, Dr. Kleinot’s own evaluation disclosed that Defendant did not qualify for this damningly prejudicial designation.  To be sure, Dr. Edens notes that a cut-off score of 25 is used in some research, and might be justified where the evaluator was unable to conduct a personal interview such as Kleinot conducted here.  But there was no justification whatsoever for fudging on the 30-point requirement in this case.  Dr. Kleinot’s effort to portray Defendant as a psychopath despite his relatively low PCL-R score was therefore scientifically groundless and extremely misleading.  It was also strong evidence that this expert---whom the prosecution touted as neutral and objective---was in fact strongly biased in favor of the state which (unbeknownst the jury) employed him as a prison psychologist.

Dr. Edens cites several studies that point to the unreliability of the other tests used by Dr. Kleinot.  The psychological literature indicates that while the PCL-R, VRAG, LSI-R, and MMPI-2 are used by mental health professionals to assess prison inmates for some purposes—such as mental health screenings or risk of violence when released into the community—the tests’ reliability in predicting criminal recidivism in prison has not been established.  See Edens Affidavit ¶¶ 8-9 (“[T]he bulk of research would seem to indicate that VRAG scores are associated to some extent with violence in the community . . . [but] there is very little accumulated research to address whether [VRAG] can identify U.S. prison inmates who will commit future acts of violence while incarcerated.”); id. ¶ 10 (although LSI-R may be related to criminal recidivism following release into the community, there are few studies indicating “whether this instrument was correlated with violent prison behavior”) (emphasis added); id. at ¶ 11 (although MMPI-2 is used for mental health screening of inmates, studies have “failed to support the argument that it is useful for identifying inmates who will engage in disciplinary misconduct—violent or otherwise. . . . MMPI scores were weakly associated with the occurrence of prison misconducts”).

Dr. Edens notes that no published studies examine the predictive validity of any of the risk assessments with capital defendants specifically.  In fact, in studies that track the recent post-conviction institutional behavior of inmates convicted and sentenced to death based on future dangerousness testimony, the PCL-R demonstrated minimal ability to predict future aggressive institutional behavior.  Edens, supra note 6, at 68.  Specifically, “only 5 percent of capital defendants predicted by experts to constitute ‘continuing threats to society’ in fact committed subsequent serious acts of violence in prison over a relatively long follow-up period.”  Id. at 81.  

The predictive value of the assessment instruments in capital cases is unproven in part because institutional criterion measures do not reflect what would be considered acts of “criminal violence.”  Id. at 76.  For example, in many of the studies reviewed, “aggressive” behaviors included acts such as threats and acts of defiance or refusing to work.  Although these are not the types of acts that could reasonably be viewed as justifying the death penalty, experts who rely on risk assessment instruments to predict institutional violence do not typically inform the jury (and may not be aware themselves), that to the extent that any research underlies the use of these instruments in prison settings, the “violence” being predicted is of a relatively trivial nature, id. at 76, and thus falls far short of the serious criminal violence required to prove the existence of the statutory aggravating factor of future dangerousness set forth in Va. Code Ann § 19.2-264.4(C) (“The penalty of death shall not be imposed unless the Commonwealth shall prove beyond a reasonable doubt that there is a probability . . . that [the defendant] would commit criminal acts of violence that would constitute a continuing serious threat to society).

B. Courts have Excluded, or Limited the Parameters, of the Use of Risk Assessment Instruments in Capital Cases to Determine Future Dangerousness.

In response to the clear consensus of scientific opinion that risk assessment instruments such as ones used by Dr. Kleinot are unreliable and inappropriate for use in capital sentencing, courts have begun to exclude them or limit their use.  Although there are still relatively few reported cases regarding this issue, courts have recognized the inherently powerful nature of expert testimony regarding a defendant’s alleged psychopathy and future dangerousness.  For example, in United States v. Barnette, 211 F.3d 803 (4th Cir. 2000), the prosecution’s rebuttal psychologist used the defendant’s PCL-R score as the basis a future dangerousness assessment.  The trial court denied the defendant’s request to recall his own expert to testify in surrebuttal to attack the PCL-R as “invalid, irresponsible science.”  Id. at 823.  On appeal, the Fourth Circuit reversed the defendant’s death sentence, holding that the defendant was entitled to have his expert testify to counter the prosecution’s evidence.  Id. at 824.  In the court’s view, evidence that the defendant is a “psychopath” and thus poses a future danger in prison was “as damning as it could be,” and entitled the defendant to more than simply cross-examining the prosecution’s expert.  Id. at 825.

In 1998, when the sentencing proceeding in Barnette occurred, the reliability of risk assessment instruments in capital sentencing was still somewhat unclear.  Rejecting the defendant’s claim that the PCL-R should be excluded under federal evidentiary standards, the Barnette court deferred to the trial court’s decision to admit it because the defendant had only offered two articles disputing its validity.  Barnette, 211 F.3d at 816.  The court noted that “[a]bsent evidence indicating more than such a disagreement between professionals, we do not believe the district court needed to go further to evaluate reliability.”  Id.  

Five years after the Fourth Circuit's decision in Barnette, however, there exists a clear consensus in the psychological profession that risk assessment instruments such as those employed by Dr. Kleinot are unreliable predictors of future violence in prison, and should not be used for this purpose.  See supra Part II.A.  At least two recent federal cases have acknowledged the inherent unreliability of using PCL-R in capital risk assessment.
  In United States v. Taylor, 320 F. Supp. 2d 790 (N.D. Ind. 2004), the defense sought to exclude the prosecution’s mental health evidence, which relied on the PCL-R and other evaluations in order to prove the defendant’s alleged future dangerousness.
  The court cited a number of scholarly articles that in recent years have rejected the validity of the PCL-R in the capital sentencing context.
  Id. at 794.  Ultimately the court prohibited the prosecution’s use of such evidence “due to the uncertainty of the validity and reliability of the PCL-R as it is used in capital sentencing hearings.”  Id.  

In Stitt v. United States, 369 F. Supp. 2d 679 (E.D. Va. 2005), the defendant was found guilty of three death-eligible homicides.  Id. at 682.  During the sentencing phase, he presented mental health testimony in mitigation.  In rebuttal, the prosecution’s expert, Dr. Thomas Ryan, testified that he had utilized the PCL-R in assessing the risk of further violence posed by the defendant in prison.  Id. at 684.  Specifically, based on the defendant’s test results, Dr. Ryan argued that he “would not be treatable or subject to rehabilitation, and that [the defendant] would continue to be violent after most violent offenders had ‘burned out.’”  Id.  After hearing this testimony the jury recommended and the judge imposed a sentence of death.  Id. at 682.

After the Stitt trial, Dr. Ryan prepared a report in anticipation of testifying on behalf of the prosecution in another capital case, United States v. Haynes.  Declaration of Dr. Thomas V. Ryan, Ph.D. (May 12, 2003) at p.1 ¶ 5 (attached hereto as “Appendix E”).  In Haynes, Dr. Ryan also used the PCL-R results as part of his assessment of the defendant’s future dangerousness.   After submitting his report, however, Dr. Ryan learned that based on “a number of well-respected authorities on the PCL-R . . . the scientific literature did not establish a relationship between prison violence and a high PCL-R score that would support a future dangerousness determination.”  Id.  He therefore withdrew his report in that case, and did not appear as a witness.

Having withdrawn his Haynes report, Dr. Ryan thereafter submitted an affidavit in Stitt, included as Appendix D to this memorandum, which acknowledged the scientific unreliability of the PCL-R in capital risk assessment, and advised the court that his prior testimony in Stitt should be regarded as unreliable.
  At a subsequent evidentiary hearing, Dr. Ryan recanted his testimony regarding Stitt's future dangerousness.  Id. at 683.  The trial judge in Stitt responded to Dr. Ryan's recantation in the following discussion:

The Court is reasonably satisfied that Dr. Ryan's testimony was erroneous.   Dr. Ryan’s material testimony predicted Petitioner’s future dangerousness based upon a scientific instrument that Dr. Ryan now believes he inaccurately applied. At the time of Petitioner's trial, Dr. Ryan did not realize that the PCL-R was not an accurate predictor of prison violence, as opposed to future dangerousness in the community at large. (Decl. Dr. Ryan ¶¶ 3, 5, 8.) Dr. Ryan indicates that the scientific literature has come to reflect the view that the PCL-R is not a reliable predictor of future dangerousness of individuals confined in a federal prison, and the Government has not provided any evidence to refute this claim. (Id. at ¶¶ 9-10.) The Court has not found any precedent providing guidance in a situation where an expert witness has discovered that the scientific basis for a test used to support a material fact was incorrect. However, if a DNA test indicated that an individual was guilty of a crime, and the Government's DNA expert later discovered that a change in DNA science indicated that the old test was inherently flawed, the Court cannot conceive that this would not be sufficient basis for the Court to at least consider such a petitioner’s collateral attack. Therefore, the Court finds that Dr. Ryan’s testimony was erroneous and has been recanted.  

It is also possible the jury might have reached a different conclusion if Dr. Ryan’s testimony had been different. The Court only has to find that “there is more than a faint possibility of a different jury verdict but something less than a probability.”  [United States v. Wallace, 528 F.3d 863, 866 n.3 (4th Cir. 1976)] Given the nature of Dr. Ryan’s testimony about the nature and consequences of Petitioner’s psychopathy, the Court finds that it is clear that the jury might have reach a different verdict.
Id. at 699-700 (footnote omitted).  Despite these observations, the Stitt court declined to grant habeas relief on this ground, since the trial record revealed that trial counsel was aware of and challenged the deficiencies of Dr. Ryan’s PCL-R testimony at trial. Under the circumstances presented here, however, where the jury received Dr. Kleinot’s report unexplained and unchallenged, and where the prosecution made extensive use of the PCL-R results in closing argument, Stitt provides powerful support for the defendant’s claim that he is entitled to a new sentencing hearing.

III. 
THE ADMISSION OF THE UNRELIABLE RISK ASSESSMENT EVIDENCE CONTAINED IN DR. KLEINOT’S REPORT VIOLATED VIRGINIA EVIDENTIARY LAW AND THE DEFENDANT’S  RIGHTS UNDER THE FIFTH, SIXTH, EIGHTH AND FOURTEENTH AMENDMENTS

A. Dr. Kleinot’s Report Violates Virginia Evidentiary Standards Because it is Unreliable as a Matter of Law
Virginia has not yet adopted federal standards for the admission of expert testimony under Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), and has likewise declined to adopt the “general acceptance” test of Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).  See Spencer v. Commonwealth, 238 Va. 275, 290 n.10, 384 S.E.2d 775, 783 n.10 (1989) (Spencer I); O’Dell v. Commonwealth, 234 Va. 672, 696, 364 S.E.2d 491, 504 (1988).
  Instead, the Virginia Supreme Court has focused the inquiry on the reliability of the scientific evidence.  In Satcher v. Commonwealth, 244 Va. 220, 421 S.E.2d 821 (1992), the Court stated that courts must determine, “when unfamiliar scientific evidence is offered, whether the evidence is so inherently unreliable that a lay jury must be shielded from it, or whether it is of such character that the jury may safely be left to determine the credibility for itself.”  244 Va. at 244; S.E.2d at 835. (citing Spencer v. Commonwealth, 240 Va. 78, 98, 393 S.E.2d 609, 621 (Spencer IV)).

Although Virginia has not adopted the Frye standard, unequivocal scientific rejection of a particular scientific procedure or test obviously bears heavily on its reliability, and thus on its admissibility under Satcher and Spencer.
   To disregard such scientific rejection of a particular test would contravene Virginia case law, the common understanding of the word “reliability,” and the Eighth and Fourteenth Amendments’ requirement of  heightened reliability in capital cases as mandated by Woodson v. North Carolina, 428 U.S. 280 (1976).


In this case, it is clear that there is no longer an “absence of evidence” regarding the use of the PCL-R in capital sentencing. Cf. United States v. Barnette, supra.  The use of the risk assessment instruments relied on by Dr. Kleinot to predict serious violence in a prison setting has been discredited in the peer-reviewed scholarly literature.  See supra Part II.A; Edens Affidavit ¶ 12.  Without an underlying scientific basis for his testimony, Dr. Kleinot’s ultimate conclusion that the defendant would pose a serious threat of future violence in prison—which was presented to the jury without any explanation from him, any cross-examination from the defendant, or any surrebuttal testimony from the defendant’s expert—amounts to mere speculation of the most prejudicial sort.  See, e.g., Wolfe v. Commonwealth, 265 Va. 193, 215, 576 S.E.2d 471, 484 (2003) (“[E]xpert testimony that is speculative is not admissible.”).

B. The introduction of a scientifically baseless “expert” report violated the defendant’s Constitutional rights.
This is more than just an evidentiary matter.  The evidentiary standards of reliability, however, inform the defendant’s constitutional submission that the unreliable evidence presented in this case violates his  Eighth and Fourteenth Amendment protections by presenting the jury with non-probative, misleading and highly prejudicial evidence as a basis for imposition of a sentence of death.  Defendant does not merely dispute the weight of Dr. Kleinot’s evidence.  This is a case where the instruments relied upon have no probative value whatsoever in the setting in which they were used.  Presenting the jury with such uncertain and unreliable “expert” testimony casts serious doubt on the jury’s determination that the defendant would pose a serious threat of violence in the future, and thus violated the defendant’s constitutional right to a capital sentencing determination free from arbitrariness.  

Further, relying on risk assessment instruments with poor predictive validity under the guise of science is highly prejudicial to Defendant.  This type of evidence is especially dangerous when admitted to a jury because the absence of scientific support is lost in a welter of numbers, percentiles and prejudicial labels such as “psychopath.”  The label “psychopath,” as used to describe Defendant, carries a stigma so prejudicial that “once it is introduced, it holds the potential to trump other factors in considering whether the defendant should be put to death.”  John F. Edens, J. Petrila & J.K. Buffington-Vollum, “Psychopathy and the death penalty: Can the Psychopathy Checklist-Revised identify offenders who represent ‘a continuing threat to society?’” 29 J. of Psychiatry and L. 433, 458, 466 (2001).
 Because no available research supports Kleinot’s insinuation that psychopathy is associated with the kinds of risk of serious violence at issue in capital sentencing, “it seems impossible to reconcile the lack of probative value of the PCL-R with the prejudicial impact that the label ‘psychopath’ almost certainly will have on jurors.”  Id. at 468.  

Dr. Edens and his colleagues have conducted a series of jury studies to evaluate the influence the term “psychopath” has on laypersons when all other aspects of the case are identical.  The results indicate that being labeled as psychopathic strongly affects a defendant’s image as “dangerous,” and markedly increases jurors willingness to impose sentences of death.  See Edens Affidavit at para. 12 (“[A]side from lacking any substantive probative value, instruments such as the PCL-R have considerable . . . potential for stigmatization resulting from the labels and terminology associated with the tests.”) (citing studies analyzing effects on jurors).


Here it is undeniable that the risk assessment instruments and term “psychopath” biased the jury.  The Commonwealth’s closing argument at sentencing employed Dr. Kleinot's evaluation as the centerpiece of its claim of future dangerousness, stressed that only the Commonwealth had “science” on its side, quoted the ninety percent figure from Dr. Kleinot's report more than once, and exploited the “psychopath” label that Dr. Kleinot had affixed to the defendant when describing his likelihood of committing future acts of violence.  The Commonwealth told the jury Defendant “has significant psychoactive qualities which make him an aggressive and dangerous individual that make the beast come out of him, that cause him to be aggressive towards others… he becomes aggressive and fights.” X:83.  The jury was likely to have been heavily influenced by Dr. Kleinot's conclusions, although they were based on unreliable risk assessment instruments.  

C. The Risk Assessment Evaluation was Improperly Admitted because it was Outside the Scope of Rebuttal

The Commonwealth’s expert evaluation also should have been excluded from evidence because it improperly exceeded the permissible scope of Va. Code Ann. § 19.2-264.3:1, which limits the use of the Commonwealth’s evaluation to rebuttal of the defendant’s mental health mitigation.  Section 19.2-264.3:3 provides: 
No statement or disclosure by the defendant made during… a mental condition evaluation performed pursuant to § 19.2-264.3:1… and no evidence derived from any such statements or disclosures may be introduced against the defendant at the sentencing phase of a capital murder trial for the purpose of proving the aggravating circumstances specified in § 19.2-264.4.  Such statements or disclosures shall be admissible in rebuttal only when relevant to issues in mitigation raised by the defense.”  
Va. Code Ann. § 19.2-264.3:3 (emphasis added).  

In this case, the Commonwealth did not limit its expert evaluation evidence in accordance with this statutory provision.  In fact, the Commonwealth asked its expert to focus solely on an issue that is normally prohibited by statute unless it is raised by the defendant’s mental health evaluation, namely, the aggravating circumstance of future dangerousness.  Dr. Kleinot acknowledged “The referral request was to assess Mr. Armstrong’s level of dangerousness and potential for future aggression.”  Kleinot Report at p. 1 (emphasis added).  Yet, the issue of future dangerousness was not raised by the defense in the sentencing phase, either through the very limited mitigation testimony presented, or through the mitigation report of Dr. Stejskal.  Thus the Commonwealth’s risk assessment evaluation cannot be classified as rebuttal and was improper.  The psychological report presented by the Commonwealth was introduced in clear violation of the statute, and should not have been considered by the sentencing jury.    



The Virginia Supreme Court has decided three cases that address risk assessment testimony during the sentencing phase, but all are distinguishable from the instant case and do not modify or weaken subsection 3:3’s protection against prosecutorial overreaching to prove future dangerousness based on the defendant’s own statements or disclosures.  In Savino v. Commonwealth, 239 Va. 534, 391 S.E.2d 276 (1990) the court ruled that a defendant who requests a mental examination is on notice, by virtue of § 19.264.3:1, that the Commonwealth will conduct an evaluation in an effort to obtain evidence against defendant's interests, and that the Commonwealth need not provide specific notice that the evaluation may produce a basis for comment on potential future dangerousness.  239 Va. at 544, 391 S.E.2d at 281.  Read together, Savino and subsection 3:3 establish that the Commonwealth is entitled to evaluate the defendant pursuant to 3:1(F) and may obtain information which may provide a basis for an opinion on future dangerousness.  However, that opinion may not be presented to the jury unless the defense first broaches the topic of future dangerousness, at which time the Commonwealth’s countervailing evidence is properly admitted as rebuttal.  Va. Code Ann. § 19.2-264.3:3.  

Here Defendant does not contest Dr. Kleinot being permitted to perform an evaluation in order to gather evidence regarding future dangerousness.  Rather, he asserts that the content of the evaluation was erroneously admitted because it improperly addressed an aggravating factor that had not been placed in issue by the defendant’s case in mitigation.  This argument is consistent with the holding in Savino: the actual introduction into evidence of Dr. Kleinot’s report was not proper rebuttal evidence under § 19.2-264.3:3 because Defendant did not address future dangerousness or submit any evidence supporting his lack of future dangerousness.  

In Stewart v. Commonwealth, 245 Va. 222, 427 S.E.2d 394 (1993), the Supreme Court of Virginia reiterated that the scope of the examination under § 19.2-264.3:1 is not limited to matters of mitigation, and further held that it was not impermissible for the Commonwealth expert to testify about future dangerousness during the sentencing phase when he did not base his opinion on disclosures or statements by the defendant during his interview.
  245 Va. at 243, 427 S.E.2d at 408.  It is important to note that the Stewart court upheld the trial court’s ruling that the Commonwealth’s expert could not use any statements made to him by defendant as part of the basis for forming his opinion of defendant's dangerousness.  245 Va. at 244, 427 S.E.2d at 408.  

In the present case, Dr. Kleinot’s evaluation was based primarily on statements made by the defendant, and his opinions regarding the defendant's likely dangerousness relied on disclosures made by the defendant during the course of the evaluation.
  In fact, at least one risk assessment instrument used by Dr. Kleinot, the PCL-R, normally requires an interview with the defendant, while the MMPI involves hundreds of true-false responses to questions.  

 Dr. Kleinot’s use of the defendant’s statements is not harmless error.  Cf. Savino v. Murray, 82 F.3d 593 (4th Cir. 1996).  In Savino, the Fourth Circuit stated that even if an expert’s testimony concerning future dangerousness erroneously referred to a statement made by the defendant during the course of an evaluation, any error was harmless because the expert specified that he based his opinion on the defendant's criminal history and the circumstances of the crime, among other things, and because excluding defendant’s statement from the expert’s assessment  probably would had little if any impact.  Here, by contrast,  the Commonwealth cannot dispute that Dr. Kleinot’s assessment was primarily based  on the defendant’s statements and responses made during the course of Dr. Kleinot’s court-ordered evaluation.

Finally, in Jackson v. Commonweath, 255 Va. 625, 499 S.E.2d 538 (1998), the Supreme Court of Virginia allowed the expert to offer an opinion regarding the risk factors associated with violence exhibited by the defendant because the expert did not opine that defendant would be a danger in the future and did not quantify the extent of those factors or the probability of defendant’s future dangerousness.  255 Va. at 649, 499 S.E.2d at 553 (“Dr. Nelson quantified neither the extent of those factors nor the probability of [the defendant’s] future dangerousness and he did not opine that Jackson would be a danger in the future.”).  Jackson is distinguishable  from the present case because there the expert based his findings in part on Jackson’s history of aggressive acts and not on his statements; even more, importantly, Jackson called the expert as his own witness, 255 Va. at 648, 499 S.E.2d at 553, thereby rendering the rebuttal limitation of § 19.2-264.3:3 wholly inapplicable.
IV. CONCLUSION
The Commonwealth’s introduction of and emphasis on a scientifically unreliable report to prove the fact of future dangerousness prejudiced Defendant’s right to a fair penalty determination.  The presentation to the jury of such highly influential yet scientifically baseless evidence created an unacceptably high risk that the Defendant was sentenced to death based on arbitrary factors, rather than an accurate determination beyond a reasonable doubt that he would pose a serious threat of continuing violence.  The unfairness of this procedure was compounded by the Commonwealth’s failure to disclose that Dr. Kleinot, far from a disinterested expert in private practice, was in reality a Department of Corrections employee, and by its misleading assertions in closing argument that Dr. Kleinot was a far more objective and impartial witness than the defense mitigation expert.

For the forgoing reasons, Defendant submits that the Court should grant a new jury determination of his sentence at which only relevant, reliable and competent evidence shall be considered on the issue of his alleged future dangerousness.  

Respectfully submitted,

JOSEPH ARMSTRONG
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� The sentencing hearing has not yet been scheduled.


� The statute provides that capital defendants may “present testimony of an expert witness to support a claim in mitigation relating to the defendant's history, character or mental condition,” provide he give notice to the Commonwealth 21 days prior to trial.  Va. Code Ann. § 19.2-264.3:1(E).  Further, the statute reads: 


F. 1. If the attorney for the defendant gives notice pursuant to subsection E and the Commonwealth thereafter seeks an evaluation concerning the existence or absence of mitigating circumstances relating to the defendant's mental condition at the time of the offense, the court shall appoint one or more qualified experts to perform such an evaluation. The court shall order the defendant to submit to such an evaluation, and advise the defendant on the record in court that a refusal to cooperate with the Commonwealth's expert could result in exclusion of the defendant's expert evidence.


Va. Code Ann. § 19.2-264.3:1(F).


� In fact, the statute does not refer to “risk assessment.”  It only refers to “factors in mitigation relating to the history or character of the defendant or the defendant's mental condition at the time of the offense,” Va. Code § 19.2-264.3:1(A)(iii), (C)(iii), (F)(1) (emphasis added).  Risk assessment by its very nature is concerned with the existence vel non of an aggravating factor: namely, the defendant’s likelihood of committing future acts of violence.   


	The  Commonwealth’s request for a “HARE” test apparently referred to the Psychopathy Checklist-Revised (PCL-R), of which Dr. Robert Hare is the principal author.


� Defendant notes that significant portions of the trial transcript are missing—including a major part of the sentencing phase.  The transcript skips from the start of the jury’s guilt-phase deliberations, IX: 130, to what appears to be the middle of the Commonwealth’s sentencing phase case-in-chief.  The court reporter simply noted: “Due to electronic problems with the video/recording of the court’s system, part of the court proceeding was not recorded—transcript picks up with questioning of Eugene Yates by Adrian Collins.”  X:12.   Given that no verbatim record exists of several critical stages of both the guilt-or-innocence and sentencing portions of Defendant’s trial, it does not appear that the Defendant’s statutory and due process rights to full appellate review of his conviction and death sentence can be honored.


� For simplicity, the four risk assessment tests used by Dr. Kleinot will hereinafter be referred to as “risk assessment instruments.”


� According to Dr. Kleinot, Defendant was in the ninetieth percentile for PCL-R Factor 1 (which involves those PCL-R items relating to the dimensions of selfish, callous, and remorseless use of others), and in the thirty-sixth percentile for PCL-R Factor 2 (relating to chronically unstable and antisocial lifestyle).  Dr. John F. Edens noted in a 2005 article that prosecution experts in capital cases tend to incorrectly focus on the PCL-R total score when testifying about psychopathy, and they tend to highlight Factor 1 traits.  Dr. Edens notes that this is noteworthy because Factor 1 is generally less relevant to predicting violence risk.  John F. Edens, Predictions of Future Dangerousness in Capital Murder Trials: Is It Time to “Disinvent the Wheel?”  Vol. 29-No.1 Law & Human Behavior 55 (Feb. 2005) (citing G.D. Walters, Predicting institutional adjustment and Recidivism with the Psychopathy Checklist Factor Scores: A Meta-Analysis, 27 Law and Human Behavior 541-558 (2003)).


� The Commonwealth’s penalty phase closing argument included three basic points, only one of which is even arguably related to future dangerousness.  First, counsel reminded the jury of the gravity of its task in determining Defendant’s sentence.  X:77-79.  Second, it argued that “If Mr. Armstrong receives no more than another life sentence, he will not have been punished for taking the life of Kenneth Booth, Jr.”  Id. at 84.  Finally, it emphasized the results of Dr. Kleinot’s tests, distinguishing them from Dr. Stejskal’s reported findings as set out in the text supra.  Id. at 81-84.  Only the last of these arguments points the jury to evidence with which to decide whether Defendant would be violent in prison in the future. 


� Dr. Eden’s Curriculum Vitae is attached hereto as Appendix D.  Dr. Edens is not only an experienced psychologist, but has published several articles specifically addressing the utility of risk assessment instruments to predict future violence in correctional settings.  See Edens Affidavit at paras. 2, 4, 8, 10, 11.


� Defendant has found no reported Virginia capital cases in which the prosecution has used the PCL-R or similar tests for the purpose of risk assessment.  Thus, although the federal capital cases cited here are not binding on this Court, their analysis and citations to psychological literature are instructive as to the courts’ recognition of the instruments’ overwhelming rejection by the scientific community in the context of capital sentencing.  Virginia noncapital cases involving the PCL-R have been civil commitment proceedings for sexually violent individuals. See, e.g., Commonwealth v. Hurst, 2004 Va. Cir. LEXIS 178 (April 20, 2004) (court denied Commonwealth’s petition that defendant be civilly committed as a sexual predator); Commonwealth v. Allen, 609 S.E.2d 4 (2005) (use of PCL-R in civil commitment proceedings for sexual predators) In both Hurst and Allen, an expert testified used the defendant’s PCL-R scores to predict that the defendant “was a sexually violent predator.”  2004 Va. Cir. LEXIS at *379; 609 S.E.2d at 8-10.  Sexual offense recidivism in the community—as opposed to violent offenses in prison—is a context in which the PCL-R still enjoys widespeard  acceptance with the psychological profession. See Edens Affidavit at ¶¶ 4 (“I have also used the PCL-R when conducting risk assessments in relation to civil commitment hearings for sexual offenders”); supra Part II.A (discussing misuse of PCL-R in capital sentencing).  





� In Taylor, the prosecution sought to have its expert employ four psychological test instruments in evaluating the defendant: the MMPI, the Personality Assessment Inventory (PAI), the Millon Clinical Multiaxial Inventory (CMI), and the PCL-R.  Id. at 794.  Similarly, in this case Dr. Kleinot relied on, among other instruments, the MMPI and the PCL-R.





� Applying Rule 12.2 of the Federal Rules of Criminal Procedure, the court agreed with the defendant’s contention that the prosecution could not “use Thomas’ limited notice [of intent to introduce mental health evidence] as an open door for any type of mental testing.”  Taylor, 320 F. Supp. 2d at 794.  Thus the court limited the scope of the prosecution’s rebuttal evidence to the single issue—substance abuse—with respect to which Taylor was introducing mental health evidence.  Id.


� Dr. Ryan unequivocally stated in his Stitt affidavit that the scientific literature now shows that PCL-R to be  inappropriate for use in assessing a defendant’s risk of committing future violent acts in prison.  He stated that at the time of his Stitt testimony in 1998, the PCL-R was a new instrument and that its predictive power for capital sentencing was still uncertain.  Decl. Dr. Ryan, Appx. A, p. 2 at para. 8.  Further, Dr. Ryan cited articles by Dr. John Edens and other psychologists for the proposition that PCL-R used in this context has been rejected in the scientific community.  Id. p. 2, at para. 9.  Finally, Dr. Ryan stated that “I no longer believe that the PCL-R is a reliable indicator of a defendant’s future dangerousness in federal maximum-security prisons due to the lack of peer reviewed empirical studies.”


� Defendant also notes that O’Dell and Spencer were decided before Daubert.  The Supreme Court of Virginia has not expressly decided whether Daubert admissibility standards apply.  See John v. Im, 263 Va. 315, 321, 559 S.E.2d 694, 697-98 (in a civil case, leaving open the question of Daubert’s applicability to Virginia standards for admissibility of scientific evidence).  It does not appear that Virginia courts have addressed the issue in the criminal context.


� Even in declining to adopt the Frye test in Virginia, the Spencer line of cases and O’Dell have noted that the evidence at issue in those cases would have nonetheless passed Frye.  O’Dell, 234 Va. at 695 (expert testified that electrophoresis blood test “was reliable and generally accepted in the field of forensic science”); Spencer v. Commonwealth, 238 Va. 563, 573 n.5, 385 S.E.2d 850, 856 n.5 (Spencer III) (“[E]ven if the Frye test applied, DNA printing would satisfy the test.”).  


� See also J. Gunn, “Psychopathy: An elusive concept with moral overtones,” in T. Millon et al., Psychopathy: Antisocial, criminal and Violent Behavior, pp. 32-39 (Guilford Press 1998) (“The term psychopathy is little more than a perjorative label with no real scientific underpinnings that is used to pathologize and stigmatize individuals who engage in socially unacceptable or ‘bad’ behavior.”).


� The studies cited by Dr. Edens in support of this conclusion include John F. Edens, L.H. Colwell, D.M. Desforges & K. Fernandez, “The Impact of Mental Health Evidence on Support for Capital Punisment: Are Defendants Labeled Psychopathic Considered More Deserving of Death?” 23 Behavioral Sciences and the Law 603-625 (2005).  See also J.F. Edens, D.M. Desforges, K. Fernandez & C.A. Palac, “Effects of Psychopathy and Violence Risk Testimony on Mock Juror Perceptions of Dangerousness in a Capital Murder Trial,” 10 Psychology, Crime, and Law 393-412 (2004); J.F. Edens, L.S. Guy & K. Fernandez, “Psychopathic Traits Predict Attitudes Toward a Juvenile Capital Murderer,” 21 Behavioral Sciences and the Law 807-828 (2003).


� The Commonwealth’s expert in Stewart testified that he did not use statements made by the defendant in the interviews to make his determination, but instead based his opinion on circumstances of the case, defendant's prior criminal record, and results of psychological tests.  245 Va. at 244, 427 S.E.2d at 408.


� “Mr. Armstrong was rated based on a review of his history and records, current psychological test data, and this clinical interview.”  Kleinot Report at p.5.
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