
MORVA’S PROFFERED PRISON VIOLENCE RISK ASSESSMENT TESTIMONY WAS SUFFICIENTLY INDIVUALIZED UNDER PORTER v. COMMONWEALTH, AND WAS CONSTITUTIONALLY RELEVANT BOTH AS REBUTTAL AND AS MITIGATION


This case squarely presents the question of whether Virginia categorically bars capital defendants from deploying modern prison risk assessment methodology as a means of rebutting prosecution allegations of future dangerousness---and, if it does, whether this rule violates federal Due Process and Eighth Amendment protections.  Although the Commonwealth refers to the discretionary nature of decisions regarding the appointment of experts, Brief of the Commonwealth at 12, it is well settled that   “’[a circuit] court by definition abuses its discretion when it makes an error of law . . .  [and that the] abuse-of-discretion standard includes review to determine that the discretion was not guided by erroneous legal conclusions.’”  Porter v. Commonwealth, 276 Va. 206, 260, 661 S.E.2d 414, 445 (2008), quoting Koon v. United States, 518 U.S. 81, 100 (1996). And despite some pro forma suggestions that one or another facet of Morva’s argument on this issue may be procedurally barred (suggestions which the Commonwealth does not even attempt to support), the Commonwealth’s brief leaves no doubt that the circuit court’s denial of Morva’s request to appoint Dr. Cunningham stands or falls on the legal question of the admissibility of the expert testimony which Morva wished to adduce through Dr. Cunningham.

On the merits, the Commonwealth appears to offer three reasons why Dr. Cunningham's proffered testimony would have been inadmissible: (1) it was insufficiently particularized to Morva; (2) its scope exceeded a narrow evidentiary limitation supposedly imposed by Virginia statutory law; and,  (3) it erroneously focused on the real-world question of whether Morva was likely to commit serious acts of violence if imprisoned for life, rather than on the abstract question of whether he was simply a person of dangerous character.  For the reasons that follow, none of these arguments finds support in the record or the law. 
 (1) First, implicitly conceding  that Virginia Code Section § 19.2-264.4 requires the jury to make an actual violence risk assessment concerning the defendant's probable future conduct, the Commonwealth argues that Morva’s proffer was insufficiently particularized under Porter to the facts of his own case and prior record.  Brief of Commonwealth at 12-13, 14, 15.  This argument simply misstates the record.  The Commonwealth has chosen to ignore that Dr. Cunningham's letter in support of reconsideration does, in fact, list many individual factors about Morva’s background, character and conduct that he would take into consideration in assessing the magnitude of any future violence risk that Morva might pose.  See Brief of Appellant at 18-19.   Indeed, it is hard to imagine any aspect of Morva’s record, crime and background missing from Dr. Cunningham’s analysis, and the Commonwealth’s brief fails to suggest any.  Instead, the Common​wealth merely insists that Morva’s reconsideration proffer amounted to "a generalized opinion" merely because Dr. Cunningham also intended to take into account the highly significant fact that Morva faced life-time incarceration in the Virginia Department of Corrections if not sentenced to death.  Brief of Commonwealth at 15.  But that commonsensical facet of his proposed evaluation did nothing to convert Dr. Cunningham’s individualized prison risk assessment into a mere “generalized opinion about prison risk” unconnected to Morva himself.  Brief of Commonwealth at 15.  Simply put, the defects that this Court identified in Porter are not present here, and the issue cannot therefore be resolved, as the Commonwealth attempts to do, merely by repetitive citation of Porter. 
 (2)  Next, again assuming that Virginia Code § 19.2-264.4 requires an actual violence risk assessment concerning the defendant's future conduct, the Commonwealth argues that Virginia  has limited by statute the scope of testimony by which capital defendants can rebut the prosecution’s “continuing threat” case.  Brief of Commonwealth at 17 ("The General Assembly, in enacting Virginia Code §§ 19.2-264.2 and 264.4, made a policy choice about the sort of evidence that establishes future dangerousness or lack thereof.” (Emphasis added)).  According to the Commonwealth, the statutory reference to "a probability based upon evidence of the prior history of the defendant or of the circumstances surrounding the commission of the offense of which he is accused” not only identifies the source of the prosecution’s evidence to prove the continuing threat aggravating factor, but also restricts the evidence with which the defendant can respond.
This construction of Virginia Code § 19.2-264.4 cannot be correct, because such a statute would unconstitutionally constrict capital defendants’ due process rights of rebuttal as well as  their Eighth Amendment rights to present mitigating evidence.  A defendant’s right to meet the prosecution's case with his own relevant evidence is guaranteed by the Due Process Clause of the Fourteenth Amendment.  Holmes v. South Carolina, 547 U.S. 319 (2006).  "[O]ne of the hallmarks of due process in our adversary system is the defendant's ability to meet the State's case against him."  Simmons v. South Carolina, 512 U.S. 154, 175 (1994) (O'Connor, J., concurring). "[W]here the prosecution specifically relies on a prediction of future dangerousness in asking for the death penalty, ... the elemental due process requirement that a defendant not be sentenced to death 'on the basis of information which he had no opportunity to deny or explain' requires that the defendant be afforded an opportunity to introduce evidence on this point."  Id. at 175 (quoting Skipper v. South Carolina, 476 U.S. 1, 5 n.1 (1986), quoting Gardner v. Florida, 430 U.S. 349, 362 (1977) (plurality opinion)).

“Relevance” in this setting is ultimately governed by the Due Process Clause, not by Virginia Code § 19.2-264.4.  No rule of basic fairness permits, much less requires, the state to limit a defendant’s rebuttal to the same categories of evidence on which the prosecution relies to prove dangerousness.  Simmons provides a clear example of this: the proffered evidence of Simmons’ parole ineligibility did not concern his prior history, character or crime, but rather involved an issue about which the prosecution had offered no evidence or argument---the duration of his future confinement. Id. at 176 (noting that Simmons sought to introduce proof "that he would stay in prison" and that he would not encounter his usual type of victims "behind bars").  In Simmons, the Supreme Court held that evidence regarding the defendant’s parole ineligibility was "the only way that a violent criminal can successfully rebut the State's case."  Id. at 177.   More generally, the Court has long held that, when making a determination of future dangerousness, "[w]hat is essential is that the jury have before it all possible relevant information about the individual defendant whose fate it must determine."  Jurek v. Texas, 428 U.S. 262, 276 (1976).   
As for the separate Eighth Amendment right to present mitigating evidence, the Supreme Court held in Skipper v. South Carolina, 476 U.S. 1, 5 (1986),  that when the state seeks to prove future dangerousness, evidence that the defendant would not pose a danger if spared (but incarcerated) must be considered potentially mitigating.  Under Eddings v. Oklahoma, 455 U.S. 104 (1982), such evidence may not be excluded from the sentencer's consideration.   Dr. Cunningham's prison violence risk assessment would clearly have constituted evidence that Morva would not pose an undue risk of serious violence if sentenced to life imprisonment, and was thus constitutionally relevant.  See generally, Tennard v. Dretke, 542 U.S. 274 (2004) (“the meaning of relevance is no different in the context of mitigating evidence introduced in a capital sentencing proceeding than in any other context, and thus the general evidentiary standard---any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence---applies.”)  (Internal quotation marks omitted)).
(3)  Last, the Commonwealth suggests at various intervals throughout its brief that Virginia Code § 19.2-264.4 does not require the jury to assess a defendant's actual future conduct at all, but rather simply directs it to consider the desirability of releasing a person with the defendant's characteristics into society.  Brief of Commonwealth at 12, 14, 15-16.  This construction has the effect, we are told, of "defin[ing] future dangerousness as a judgment about the defendant's character." Brief of Commonwealth at 17.   
At the outset, the Court will surely recognize that as thus redefined, Virginia’s “continuing threat” aggravating factor would bear little constitutional resemblance to the almost identical factor upheld in Jurek v. Texas, 428 U.S. 262, 276 (1976).   Morva submits that the Eighth Amendment would not allow any state to condition eligibility for the death penalty on so amorphous and vague a factor as the one that the Commonwealth now finds in Virginia Code § 19.2-264.4.  See Godfrey v. Georgia 446 U.S. 420 (1980).  But that question need not be answered in this case.  However the Commonwealth might now wish to redefine Virginia’s continuing threat factor, the jury that sentenced William Morva clearly did so on the understanding that the factor required an actual violence risk assessment of Morva’s likely future conduct.   In keeping with the statutory text, Morva’s jury was instructed on future dangerousness as follows:
[T]he Commonwealth must prove beyond a reasonable doubt, and you must find unanimously . . . that after consideration of his history and background there is a probability that he would commit criminal acts of violence that would constitute a continuing serious threat to society.

J.A. 1689 (emphasis added).  The prosecutor likewise understood this factor to involve an assessment of actual real-world risk of further violence, and not simply one of evaluating Morva’s character: 

We ask you to impose the death penalty for future dangerousness because the evidence in this case shows that the Defendant is in fact a future danger.  J.A 1695.  
Ladies and gentlemen, you know what the Defendant is capable of in the future.  If you want to see what that Defendant is capable of in the future, you need look no further than the past.  And his conduct and his words in the past show you he is an incredible future danger to society, whether that society is in prison or whether that society is if he escapes.  J.A. 1736-1737.  
Could there be anything worse, could there be anything worse?  Yes, there could.  One thing.  And that would be if that Defendant ever hurt or killed another person.  J.A. 1738.

In short, the trial judge, the prosecutor, and the jury all understood that the jury's task was to conduct an assessment of Morva's probable actual future conduct, and that that violence risk assessment could provide the basis for a sentence of death.  No one in the courtroom understood future dangerousness as merely "a judgment about the defendant's character," Brief of Commonwealth at 17, except insofar as character bears on the likelihood of actual future violence.  The issue having been tried in this fashion, due process bars the sort of post-trial reconfiguration now urged by the Commonwealth, for “due process of law. . . entitle[s Morva] to have the validity of [his sentence]  appraised on consideration of the case as it was tried and as the issues were determined in the trial court."  Cole v. Arkansas, 333 U.S. 196, 202 (1948). 
CONCLUSION

Morva's sentence may not be affirmed for any of the reasons offered by the Commonwealth.  The proffered testimony of Dr. Cunningham was as individualized as it reasonably could have been prior to his being appointed and allowed to perform the prison violence risk assessment that Morva sought, and it took into account every aspect of Morva’s character and the circumstances of his case that actually bore on the probability of his committing future violent crimes.  As for Dr. Cunningham’s reliance on scientific research to inform his assessment, the Commonwealth’s sloganeering about “statistical speculation” cannot obscure the simple truth that interpreting individual characteristics in light of group statistical data is not “speculation” but the very essence of the scientific method---whether in medicine, the natural sciences, or violence risk assessment.  Having invoked its statutory right to raise the question of Morva's probability of committing future violent crimes, the prosecution cannot invoke the same statute as an evidentiary straightjacket to hobble Morva’s response.  And the Commonwealth's argument on appeal for a counterintuitive and unconstitutionally vague interpretation of the future dangerousness aggravating factor that was never argued at trial or imparted to the jury, and that no state or federal court has ever endorsed, provides no basis for sidestepping the constitutional error that occurred in this case.  The Court should reverse Morva’s sentence and remand his case for a fair sentencing determination at which the jury will be allowed to hear the reasons why Morva does not pose an unreasonably grave risk of further violence as well as the reasons why he does. 
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