I. STATEMENT OF THE CASE
William Morva, was charged in Montgomery County Circuit Court with three counts of capital murder in violation of Virginia Code Sections, 18.2-31(3), (6) and (8), assaulting a law enforcement officer, escape, and two counts of use of a firearm in the commission of murder.  J.A. 1-3, 39-42. The Court granted the Defendant’s motion for change of venue and the case was moved to Washington County Circuit Court.  J.A. 386-87. The Defendant moved that the Court declare the Virginia death penalty statutes unconstitutional on the grounds that the use of lethal injection violates the prohibition of cruel and unusual punishment which motion the Court did not grant.  During voir dire the Court rejected defense counsel’s motion to strike for cause juror Vesta Andrews.  J.A. 825-26.  It granted, over the Defendant’s objection, the Commonwealth’s motion to strike for cause juror Mary Blevins.  J.A. 919. At the conclusion of the evidence in the guilt-innocence phase of the trial, the Court, over the Defendant’s objection, instructed the jury that “you may infer that every person intends the natural and probable consequences of his acts.”  J.A. 1960, 1968. The jury convicted Morva as charged, and the case proceeded to a capital sentencing hearing before the trial jury.  At sentencing the Court refused to allow the Defendant to present testimony to the jury from an expert on prison risk assessment, prison violence and security.  At the close of the sentencing evidence, the Defendant moved to strike vileness as an aggravating factor and the Court denied this motion. J.A. 2171-2187. The jury recommended the death penalty on all three capital murder offenses as well as maximum sentences on the non-capital offenses.  On June 23, 2008, the Court imposed the jury’s recommended sentences. J.A.  2500-2502. The Defendant timely filed a Notice of Appeal on September 10, 2008. J.A. 416-17.
II. ASSIGNMENTS OF ERROR

A.  The trial court erred in denying the Defendant’s Motion for Appointment of Expert on Prison Risk Assessment (specifically Mark D. Cunningham, PH.D., ABPP) and to Introduce Evidence on Prison Violence and Security when the proffered evidence demonstrated that this evidence related to the individual character, record and history of the Defendant and the Court’s rejection of evidence of security conditions in prison incarceration and its rejection of an expert risk assessment of the Defendant violated the Defendant’s due process right under the Fifth Amendment of the United States Constitution and his rights against cruel and unusual punishment under the  Eighth and Fourteenth Amendments to the United States Constitution because such evidence was relevant and mitigating and any relevant mitigating evidence must be admitted.
B.  The trial court erred in denying the Defendant’s motion to strike for cause juror Vesta Andrews on the grounds that she was substantially impaired in that her substantial relationship and connection with persons in law enforcement created a reasonable doubt as to whether she could render a fair verdict and therefore her inclusion in the jury panel violated the Defendant’s rights under the Fifth, Sixth, Eighth and Fourteenth Amendments of the United States Constitution and Sections Eight, Nine, and Eleven of Article I of the Constitution of Virginia.
C.  The trial court erred in granting the Commonwealth’s motion to strike for cause juror Mary Blevins on the grounds it is clear from the totality of her responses to voir dire questions that she would have been able to consider the death penalty as an appropriate punishment and therefore her exclusion from the jury panel violated the Defendant’s rights under the Fifth, Sixth, Eighth and Fourteenth Amendments of the United States Constitution and Sections Eight, Nine, and Eleven of Article I of the Constitution of Virginia.
D.  The trial court erred in seating and swearing in the jury on the grounds that the panel selected included jurors who were substantially impaired as set forth in assignments of error B and C; therefore, the jury violated the Defendant’s rights under the Fifth, Sixth, Eighth and Fourteenth Amendments of the United States Constitution and Sections Eight, Nine, and Eleven of Article I of the Constitution of Virginia.

E.  The trial court erred in reading Instruction 8A, which told the jury it could “infer that every person intends the natural and probable consequences of his acts”, in that this instruction improperly shifted the burden of proof and negated the presumption of innocence in violation of the rights under the Fifth, Sixth, Eighth and Fourteenth Amendments of the United States Constitution and Sections Eight, Nine, and Eleven of Article I of the Constitution of Virginia and Sandstrom v. Montana, 422 U.S. 510 (1979) and Francis v. Franklin, 471 U.S. 307(1985).
F. The trial court erred in denying the Defendant’s Motion to Strike vileness as an aggravating factor for the imposition of the death penalty when the Commonwealth failed to introduce sufficient evidence to prove beyond a reasonable doubt that the Defendant’s conduct in committing the homicides was so outrageously or wantonly vile, horrible, or inhuman in that it involved torture, depravity of mind, or aggravated battery to the victims.
G.  The trial court erred in denying the Defendant’s Motion to Declare the Virginia Capital Murder and Death Penalty Statutes Unconstitutional and to Prohibit the Imposition of the Death Penalty on the Grounds that the use of lethal injection by the Virginia Department of Corrections violates the Unites States and Virginia Constitutions’ prohibition against the imposition of cruel and unusual punishment.

H.  The trial court erred in imposing the sentence of death in that it was imposed under the influence of passion, prejudice, or other arbitrary factor and the sentence of death is excessive or disproportionate to the penalty imposed in similar cases.
III. QUESTIONS PRESENTED

A.  Whether the trial court erred in denying the Defendant’s Motion for Appointment of Expert on Prison Risk Assessment (specifically Mark D. Cunningham, PH.D., ABPP) and to Introduce Evidence on Prison Violence and Security?

B.  Whether the trial court erred in denying the Defendant’s motion to strike for cause juror Vesta Andrews on the grounds that she was substantially impaired due to her substantial relationship and connection with persons in law enforcement?

C.  Whether the trial court erred in granting the Commonwealth’s motion to strike for cause juror Mary Blevins on the grounds it is clear from the totality of her responses to voir dire questions that she would have been able to consider the death penalty as an appropriate punishment?

D. Whether the trial court erred in seating and swearing in the jury on the grounds that the panel selected included jurors who were substantially impaired as set forth in assignments of error B and C?

E.  Whether the trial court erred in reading Instruction 8A, which told the jury it could “infer that every person intends the natural and probable consequences of his acts”, in that this instruction improperly shifted the burden of proof and negated the presumption of innocence in violation of the rights under the Fifth, Sixth, Eighth and Fourteenth Amendments of the United States Constitution and Sections Eight, Nine, and Eleven of Article I of the Constitution of Virginia and Sandstrom v. Montana, 422 U.S. 510 (1979) and Francis v. Franklin, 471 U.S. 307(1985)?

F. Whether the trial court erred in denying the Defendant’s Motion to Strike vileness as an aggravating factor for the imposition of the death penalty when the Commonwealth failed to introduce sufficient evidence to prove beyond a reasonable doubt that the Defendant’s conduct in committing the homicides was so outrageously or wantonly vile, horrible, or inhuman in that it involved torture, depravity of mind, or aggravated battery to the victims?

G.  Whether the trial court erred in denying the Defendant’s Motion to Declare the Virginia Capital Murder and Death Penalty Statutes Unconstitutional and to Prohibit the Imposition of the Death Penalty on the Grounds that the use of lethal injection by the Virginia Department of Corrections violates the Unites States and Virginia Constitutions’ prohibition against the imposition of cruel and unusual punishment?
H.  Whether the trial court erred in imposing the sentence of death in that it was imposed under the influence of passion, prejudice, or other arbitrary factor and the sentence of death is excessive or disproportionate to the penalty imposed in similar cases?
IV. STATEMENT OF FACTS

Morva had been an inmate at the Montgomery County Jail for approximately one year, when in the early morning hours of August 20, 2006, he was injured and transported to a hospital emergency room by Deputy Russell Quesenberry. J.A. 1402-1405. After he was x-rayed and treated Morva asked Quesenberry if he could use the hospital restroom and Quesenberry consented. J.A. 1407, 1415. When Quesenberry checked on Morva, Morva attacked him, took his service revolver and left the restroom. As Morva left the restroom, he encountered and fatally shot a hospital security guard, Derrick McFarland. McFarland was unarmed. J.A. 1417, 1467-1475,1539. Morva then ran through the emergency room and fired shots into the glass doors leading outside in order to exit the hospital. J.A. 1493-1500. Once local authorities were notified of the situation, a large scale search for Morva ensued that lasted through August 20 and into August 21, 2006. Ultimately the search focused on The Huckleberry Trail, a paved walking and biking trail that runs from Blacksburg to Christiansburg, Virginia.  Montgomery County Sheriff’s Corporal Eric Sutphin, who was participating in the search, discovered Morva near the Trail on the morning of August 21, and Morva fatally shot him. J.A. 1687-1725, 1733-1742. When Sutphin was found moments later by other officers, his gun was still in his holster.  J.A. 1761. He had suffered one gunshot wound to the back of his head. Evidence showed that Sutphin was shot with the service revolver that had been taken from Quesenberry and used to shoot McFarland. J.A. at 1910-1911. Officers ultimately found Morva hiding in a thicket near the trail.  The service weapon was found lying on the ground near Morva. J.A. 1773-1783. Morva stated after his arrest that he did not mean to hurt anyone and that he did not mean to hurt anybody, J.A. at 1830-1831, and “I did not mean to hurt your friend.” J.A. 1836-1837.  

Believing that the Commonwealth would rely heavily on the “continuing threat” aggravating factor in order to persuade the jury to sentence Morva to death, Defendant moved pretrial for appointment of a forensic psychologist specializing in prison risk assessment, Dr. Mark D. Cunningham, to provide rebuttal testimony on that issue.  J.A. 170-190.   Morva asserted that he required the assistance of a risk assessment expert “to assist the jury in making a reliable assessment of the probability that he will commit criminal acts of violence that would constitute a continuing serious threat to society, and thereby to rebut the government’s allegation that the defendant will probably commit such acts unless he is executed.”  J.A. 189 .  The motion emphasized that a scientific risk assessment was especially crucial to Morva’s ability to respond to the prosecution’s claim that he would pose a continuing threat of serious violence because his case involved a jailbreak and the ensuing killings of two security/law enforcement officers.  J.A. 172-173  
The motion was accompanied by an affidavit from Dr. Cunningham setting forth his qualifications, J.A. 238-246, and detailing the scientific basis and methodology of the prison violence risk assessment that he proposed to undertake.  J.A. 247-276.  Cunningham’s risk assessment methodology included consideration of all relevant facets of Morva’s own character, record and history.  J.A. 267, ¶ 34).  To further illustrate this point for the trial judge, Morva also provided a series of demonstrative exhibits summarizing Dr. Cunningham’s completed risk assessment testimony in another Virginia case, Commonwealth v. Jose Rogers (Stafford, August 24, 2006), in which Dr. Cunningham had been appointed and had testified.  J.A. 230A-230M. Dr. Cunningham’s affidavit explained that the Rogers outline was being proffered “to illustrate my anticipated testimony regarding Mr. Morva,” and that similar exhibits “would have been particularized to Mr. Morva where applicable, but [that] the methodology and relevant group data would have remained constant.”   J.A. 273  ¶ 42).  The Rogers exhibits listed and evaluated relevant facets of Rogers’ record and personal characteristics on the issue of his likely future prison behavior, and so left no doubt as to the individualized nature of Dr. Cunningham’s risk assessment methodology. J.A. 230A-230D, 230J. The trial judge denied Morva’s request to appoint Dr. Cunningham on the authority of Burns v. Commonwealth, 541 S.E.2d 872 (Va. 2001), which he interpreted to reject the contention that “an inmate’s environment and structure within a maximum security prison is not relevant in rebutting evidence of future dangerousness.”  J.A. 601; J.A. 220.  


Following a change of venue to Washington County, but before trial commenced, Morva filed a motion for reconsideration that re-emphasized the individualized nature of the expert risk assessment he was requesting.  J.A. 297-308.  A letter from Dr. Cunningham that accompanied the motion for reconsideration directly addressed the question of whether prison violence risk assessments are “based on the individual character, record and history of the defendant, or whether they are simply projections based on nothing more than the conditions of confinement to which all [life-sentenced] murderers are subjected.”  J.A. 305.   Dr. Cunningham’s answer was that “a sound and reliable violence risk assessment of a convicted murderer draws upon the subject’s own history and personal characteristics,” and listed as relevant the following items: [Morva’s] prior behavior while in incarceration; appraisals of his security requirements during incarceration; his age; his level of educational attainment; and, other features and characteristics regarding him. Id.  Dr. Cunningham went on to explain that this last category included Morva’s criminal history and his capital murder conviction and projected life sentence.  J.A. 306.   
Dr. Cunningham’s letter also included an individualized discussion of what factors had been empirically demonstrated not to consistently predict greater violence risk in a prison setting.  These factors included: “(1) the severity of the offense of conviction, (2) past violence in the community, and/or (3) escape history.”  This discussion underscored important (and counterintuitive) research findings referred to in Dr. Cunningham’s earlier proffer, including the lack of consistent correlation between the incidence of in-prison violence by a given convicted murderer and such seemingly relevant factors as prior escapes, personality disorders such as Antisocial Personality Disorder, and even the murder of a law enforcement officer.  J.A. 256, 257, 264, ¶¶ 17-18, 21-23.  


In sum, the original and supplemental proffers informed the trial judge that Morva wished Dr. Cunningham to provide the jury with a detailed scientific risk assessment grounded in the specific facts of his own case, and bringing the insights of empirical research and scientific knowledge to bear on the jury’s predictive task.  Morva’s proffers also included social science data establishing the counter-intuitive fact that convicted murderers and inmates serving life-without-parole sentences are not disproportionately more likely to perpetrate assaults in prison, and have even been found to be disproportionately less likely to be involved in assaultive misconduct in some studies.  Finally, the information before the trial judge explained why, in the absence of such expert risk assessment testimony, Morva’s jury was very likely to vastly exaggerate the actual likelihood that he would violently reoffend if sentenced to life imprisonment, and to sentence him to death on that erroneous basis.  J.A. 178-179  (citing research showing that capital trial jurors in Texas overestimated future violence and homicide by convicted capital murderers by as much as 100 times).    Nevertheless, the trial judge denied the motion for reconsideration after a brief hearing, J.A. 1059-1068, and proceeded to trial. 
The trial judge’s denial of Morva’s requested prison violence risk assessment left the prosecution free to base its future dangerousness claim on the very assumptions and misconceptions that Dr. Cunningham’s assessment would have rebutted, and during the sentencing hearing that followed Morva’s convictions for capital murder, the prosecution took full advantage of its opportunity.  In sum, the Commonwealth invited the jury to decide the “continuing threat” issue on the following assumptions: that Morva’s conduct in the free world and in the Montgomery County Jail could be directly extrapolated into the future should he become a life-term prison inmate in the Virginia Department of Corrections; that his record of violence and threats directed at police officers made it probable that he would attack and even kill correctional officers once imprisoned for life; that the proportionately much greater sentence (of life imprisonment) facing Morva would carry with it a proportionate increase in the likelihood of serious violence, including murder, once Morva found himself confined in the Virginia DOC; and, that Morva’s intelligence and personality made him especially dangerous.  


Building upon the case it made during the guilt-or-innocence phase, the Commonwealth argued at sentencing that Morva’s history and the details of his crime demonstrated a pattern of behavior that would likely continue if Morva became a life-term prison inmate.  J.A. 2182.  The Commonwealth introduced evidence that Morva had committed an attempted robbery and other felony offenses, that he had made remarks about taking children hostage to extort money from a previous employer,  J.A. 2034-2035, 2037, 2064-2082, and that Morva wrote a letter to his mother after he had been in jail for one month, in which included the statement, "I will kick an unarmed guard in the neck and make him drop, then I will stomp him until he is as dead as I'll be."  J.A. 1851.  On cross-examination of Morva’s two expert mitigation witnesses, the Commonwealth elicited testimony that Morva was above average intelligence, lacked empathy for others, and had a narcissistic belief that the normal rules did not apply to him.  J.A. 2368, 2376-2377.   


In his closing argument, the prosecutor invited the jury to infer from Morva’s escape that if he was sentenced to life in prison without the possibility of parole, he would escape again and "hurt[] and murder[] people" in doing so.  J.A. 2455.  He also argued that since Morva's victims were in law enforcement, he posed a particular risk of committing additional violent crimes in prison:   

We're talking about a prisoner here who hurts guards, beats them.  We're talking about a prisoner who shoots uniformed officers.  Those people are entitled to protection in the world too.  Jail guards, prison guards.  They are part of society and they are at risk from that Defendant without a doubt.  You need look no further than his actions and his words to know that those guards are at risk.

J.A. 2441-2442.  The prosecutor reasoned that imposing a life sentence on Morva would render him even more violent:

If one month causes you to develop the heart and the mind to kill a Jail guard, in one year and it’s done, and you’re killing people, what is the prospect of life in prison going to cause that person to feel justified in doing to those prison guards?

J.A. 2443-2444.  And the prosecutor concluded his argument with a dramatic warning that failing to execute Morva would lead to more violence and murder: "Could there be anything worse, could there be anything worse?  Yes, there could.  One thing.  And that would be if that Defendant ever hurt or killed another person."  J.A. 2456.
As already pointed out, Dr. Cunningham’s affidavit and letter to the trial judge included summaries of research findings that tend to rebut or disprove many of the inferences the prosecutor urged the jury to draw from Morva’s crime and prior history. Given the trial court’s refusal to appoint a risk assessment expert, however, the jury never heard about any of this.  


 Norine Pilkins, a captain at the New River Valley Regional Jail where Morva was held in isolation for some 18 months prior to his trial, testified in mitigation that Morva had no disciplinary infractions during the time he spent at the Jail.  J.A. 2264-2265.  However, she was not permitted to answer defense counsel’s question concerning whether the security conditions under which Morva would serve any life sentence in the Virginia Department of Corrections would be even more restrictive than those at the Jail, J.A. 2266, and the defense was barred by the trial court’s pretrial order from presenting any other evidence on this obviously critical point.  J.A. 220; J.A. 601; J.A. 1067.  On the other hand, the Commonwealth was again free to summon up the frightening prospect that Morva would be permitted to escape and kill virtually as he pleased if the jury should be so heedless as to spare his life.  J.A. 2441 (arguing that it was "impossible" for the jury to conclude that Morva would not escape again); J.A. 2455 ("[W]hen he escapes, he hurts people and murders people.") After hearing this argument, the jury imposed death sentences on each of the capital counts after finding that the vileness and continuing threat aggravating factors had been proven as to each.  J.A. 2459-2464.  At sentencing, citing this Court’s intervening decision in Porter, Morva renewed his objection to the denial of his risk assessment evidence, J.A. 407-411, 2474-2487, but the trial court again overruled the objection, J.A. 2490, and sentenced Morva to death.  J.A. 2501.

At sentencing the Defendant presented the jury with evidence that he suffers from schizotypal personality disorder, which is related to schizophrenia, and that this disorder contributed to the offenses.  Dr. Bruce Cohen, a psychiatrist, testified that due to this disorder, Morva “had a way of seeing the world that one could say is not fully in his control ….  .”  J.A. at 2353-2354.  
The Commonwealth used this evidence to argue that the disorder made him more likely to kill in prison.   For example, when Dr. Cohen testified concerning Morva’s superior intellectual ability, the prosecutor implied that this attribute would assist Morva in planning additional escapes.  J.A. 2368-2369.  After Dr. Cohen described how Morva’s schizotypal personality disorder had rendered him unable to appreciate other people’s reactions to him or to navigate successfully through life, J.A. 2350-2354, the prosecutor  reframed the doctor’s description of Morva’s affliction to portray him as dangerously self-centered, unfeeling and narcissistic, J.A. 2373-2377.  Finally, the prosecutor argued that personality disorders like Morva’s tend to be of “long duration, inflexible and pervasive,”  thus extending Morva’s supposed dangerousness far into the future.  J.A. 2378.  The prosecutor also made use of “base rates,” inviting the jury to conclude (despite any supporting evidence) that Morva was malingering the symptoms described by Dr. Cohen, because “the base rate for malingered, or exaggerated psychiatric symptoms, is much higher in forensic psychiatric evaluations like the evaluation that you conducted on the Defendant.”  J.A. 2357; see also J.A. 2303-2304 (cross-examining  defense neuropsychologist Scott Bender regarding “base rates” of malingering among criminal defendants).  However, due to the court’s rejection of Dr. Cunningham’s risk assessment testimony, the jury heard only about those “base rates” that favored the prosecution, and not about the extremely low base rates of serious violence in the Virginia Department of Corrections, see J.A. 230H-230I. (Rogers evaluation)
, or that the observed rates of such violence did not increase among life term inmates who had previously escaped or murdered police officers, and actually declined among more educated inmates.  
V. ARGUMENT AND AUTHORITIES

A.  The trial court erred in denying the Defendant’s Motion for Appointment of Expert on Prison Risk Assessment (specifically Mark D. Cunningham, PH.D., ABPP) and to Introduce Evidence on Prison Violence and Security.
1. Morva’s Proffer is Distinguishable From the One Held Insufficient In Porter and His Motion Should Have Been Granted.
In Porter v. Commonwealth, 661 S.E.2d 415 (Va. 2008), this Court upheld the trial court’s refusal to authorize a risk assessment by the same Dr. Mark Cunningham with this discussion,  “Porter's Prison Expert Motion for appointment of Dr. Cunningham is notable for an essential, but missing, element.  At no place in the motion does he proffer that Dr. Cunningham's statistical analysis of a projected prison environment will focus . . . on the particular facts of [his] history and background, and the circumstances of his offense”. Id. at 440 (interior quotation and citation omitted).  The “essential element“ the Court found to be missing in Porter was undeniably present here.  Indeed, short of providing a completed risk assessment in advance of Dr. Cunningham’s appointment, neither Morva nor his proposed expert could have done anything more to make clear that the assessment Morva sought would “focus ... on the particular facts of [his] history and background, and the circumstances of his offense.”
  


As already set forth in detail above, Morva’s two pleadings and accompanying proffers made clear his particularized need for a prison violence risk assessment to rebut specific factual claims by the prosecution that were peculiar to his case.  These included the prosecution’s expected claim that Morva’s future prison behavior could be reliably extrapolated from his escape from Montgomery Regional Hospital while a pretrial detainee, and his killing of two officers during the course of the escape.   Dr. Cunningham’s proffers showed that these extrapolations had been largely debunked by scientific research on the post-sentencing prison behavior of actual escapees and imprisoned murderers, including murderers of police officers.  Dr. Cunningham also proposed to factor into his risk assessment aspects of Morva’s history and background that had been shown to reduce the likelihood of future violent behavior in prison, including Morva’s pre-arrest educational attainment (contrary to the prosecution’s insistence at trial that Morva’s high intelligence rendered him more likely to continue to commit violent crimes in prison), and the violence-reduction conditions prevailing in the Virginia Department of Corrections.  This last protective factor would have allowed the jury to evaluate the prosecution’s claim that Morva’s likely future behavior in the Virginia Department of Corrections could be directly extrapolated from his conduct as a pretrial detainee under the relatively lax security conditions prevailing in the Montgomery County, and would also have explained the unexpectedly low base-rates of serious violence in Virginia’s prisons.   Finally, Dr. Cunningham’s two proffers made clear that his proposed risk assessment would take into account every aspect of Morva’s background, record and offense that had demonstrable relevance to his future behavior as a life-term prisoner, and that his testimony would therefore be “individualized” to Morva rather than simply a generalization applicable to any convicted murderer.  Under these circumstances, Morva’s need for the expert assessment he sought was manifest, and the trial judge should have granted his motion.  

2. The fact that Dr. Cunningham also proposed to take other logically relevant factors and facts into account does not afford any basis for questioning the validity of his risk assessment methodology.

To be sure, the defense proffers show that Dr. Cunningham also proposed to take into account the probable effects of Morva’s life-without-parole sentence in assessing the magnitude of the risk that he would commit further acts of serious violence, J.A. 270-73 ¶ 38-41, J.A. at 308; and that he would also anchor that risk (with appropriate adjustments for Morva’s own character, record and offense) in the observed base rates of serious violence in Morva’s own future correctional setting.  J.A. 265-70, ¶ 24-36, J.A. 230H-230I, 306.   In that connection, Morva must acknowledge the following footnote in this Court’s Porter opinion:
Even if we assumed Porter intended his proffer in the Prison Expert Motion to be that Dr. Cunningham would do for Porter what the Gray Declaration indicates for Mr. Gray, the tenor of the Gray Declaration raises the same issues already discussed with regard to our precedent in Burns and Bell.  Even though Dr. Cunningham has adopted the use of key words like “individualized assessment,” the analysis appears to be of the same genre of the rejected proffers of how security measures in a future incarceration may affect a defendant's ability to commit more violent acts.  For example, he states in the Gray Declaration that “[b]ecause risk is always a function of context or preventative interventions, increased security measures can act to significantly reduce the likelihood of Mr. Gray engaging in serious violence in prison.  Mr. Gray's risk of violence in the face of such increased security measures can also be projected.”  Our precedent is clear that such evidence is not relevant either in rebuttal or mitigation as to the future dangerousness factor.
Id. at 441, n.15.  Morva anticipates that the Commonwealth will cite this footnote for the proposition that even an individualized risk assessment that takes into account every relevant facet of the convicted offender’s background, record, and offense is nevertheless inadmissible if it also takes into account predictable violence-reduction effects of the offender’s future setting.  Morva submits that this Court did not and could not have intended to place risk assessment testimony into such a counter-factual straightjacket, and that acceptance of any such argument by the Commonwealth is precluded by well-settled federal constitutional constraints. 


The aspects of Dr. Cunningham’s proposed risk assessment of Morva that the Commonwealth will presumably assail under the above-quoted Porter footnote are the very ones that mark violence risk assessment methodology as science rather than conjecture.  Dr. Cunningham’s declaration and letter in this case simply describe the elements of any competent and ethical risk assessment as mental health professionals currently understand that concept.   See, e.g., Mary Alice Conroy & Daniel C. Murrie, Forensic Assessment of Violence Risk: A Guide for Risk Assessment and Risk Management 235-253 (2007).  Those elements are: (1) that the risk assessment is grounded on the historical base rate of serious violence in the relevant setting (here the Virginia Department of Corrections) over the relevant time period (the defendant’s anticipated life span); and,  (2) that it individualizes this base rate to the defendant by taking into account those particular characteristics which have been empirically demonstrated to lower or raise the risk of violence, rather than characteristics which merely “feel like” they should be relevant to the likelihood of future violent behavior.  Id. at 238-248.  The relevance of modern correctional practices and security measures is simply that they explain to the jury why a high-risk pretrial detainee might well prove to be a low-risk prison inmate, and show why the counter-intuitively low base-rates of serious violence by violent offenders once incarcerated actually do bear on the likelihood of future violence by the offender being sentenced. 

As for Dr. Cunningham’s proposed reliance on the low base rates of serious violence in the Virginia Department of Corrections, the Commonwealth’s own reliance on base rate data to attack Morva’s mental health experts’ opinions forecloses any attempt to deny the relevance of base rates to risk assessment.  Just as the prosecutor correctly identified the higher base rate of malingering in forensic psychiatric evaluations as relevant to a fair evaluation of Morva’s expert mental health evidence, so too were the low base rates of serious violence and homicide within the Virginia Department of Corrections relevant to any evaluation of whether Morva was reasonably likely to respond to a sentence of life imprisonment by committing additional serious acts of violence. Indeed, given the Commonwealth’s reliance on a series of unproven assumptions in support of its dangerousness allegations, supra at 10-13, this case presents a particularly extreme example of a capital sentencing proceeding in which scientific prison risk assessment methodology was not simply relevant but indispensable.     
3. No other jurisdiction, state or federal, has excluded similar expert risk assessment testimony in this setting.


No American jurisdiction has ever upheld the denial of expert risk assessment testimony under the circumstances of this capital case.   The example of Texas is particularly relevant, since the “continuing threat” question that Texas law puts to capital sentencing juries, Tex. Code Crim. Proc. Ann. Art. 37.071.2(b)(1) (Vernon 2005),  TA \l " Tex. Code Crim. Proc. Ann. Art. 37.071.2(b)(1) (Vernon 2005)" \s "Vernon" \c 4 provided the template for the almost identical Virginia aggravating factor involved here.  See Smith v. Commonwealth, 219 Va. 455, 477, 248 S.E.2d 135, 148 (1978).    TA \s "248 S.E.2d" \c 2 In upholding the constitutionality of future dangerousness as a statutory aggravating factor in Jurek v. Texas, 428 U.S. 262  (1976),  TA \l "Jurek v. Texas, 
428 U.S. 262 (1976)" \s "Jurek" \c 1  the United States Supreme Court recognized that the factor required the sentencing jury to “predict [the] convicted person's probable future conduct when it engages in the process of determining what punishment to impose.”  Id. at 275, quoted in Smith 219 Va. at 455.  At the same time, the Court has based its continued approval of this capital sentencing factor on the assumption that prosecution claims of future dangerousness will be subjected to rigorous adversarial testing.  See, e.g., Simmons v. South Carolina, 512 U.S. 154,  TA \s "512 U.S." \c 1 163-64 (1994) (where future dangerousness is at issue, Due Process requires that the defendant be permitted to respond by informing the jury of his parole ineligibility); Barefoot v. Estelle, 463 U.S. 880, 901 (1983)  TA \l "Barefoot v. Estelle, 
463 U.S. 880 (1983)" \s "Barefoot" \c 1  (“We are unconvinced . . . at least as of now, that the adversary process cannot be trusted to sort out the reliable from the unreliable evidence and opinion about future dangerousness, particularly when the convicted felon has the opportunity to present his own side of the case” (emphasis added)). Texas law has proven true to that understanding by placing few if any limitations on capital defendants’ presentation of factual information that is logically relevant to their probable future behavior.   Thus, Texas courts have long permitted capital defendants to present prison risk assessment testimony that takes into account the prevailing base rates of serious violence and security conditions in the Texas Department of Corrections.  Indeed, Texas appears to regard such evidence as so self-evidently admissible that it usually appears in the case law not as the subject of challenge or exclusion, but simply as part of judicial summaries of evidence presented at sentencing.  See, e.g., Perkins v. Quarterman, 254 Fed. Appx. 366, 371 (5th Cir. 2007)  TA \l "Perkins v. Quarterman, 
254 Fed. Appx. 366 (5th Cir. 2007)" \s "254 Fed. Appx." \c 2  (defense presentation included videotapes on security conditions in TDC, and actuarial violence risk assessment founded on low base rates of violence),  Scheanette v. Quarterman, 482 F.3d 815, 821-822 (5th Cir. 2007)  TA \l "Scheanette v. Quarterman, 
482 F.3d 815 (5th Cir. 2007)" \s "Scheanette" \c 2  (defense expert testimony  focused on low statistical probability of prison violence); Maxwell v. Quarterman, No. SA-06-CA-884-OG, slip op. at 28 (W.D. Tex. July 30, 2008)  TA \l "Maxwell v. Quarterman, 
No. SA 05-CA-884-OG (W.D. Tex. July 30, 2008)" \s "Maxwell" \c 2  (noting testimony from Dr. Cunningham on actuarial risk factors and administrative segregation of inmates in the Texas Department of Criminal Justice, as well as other individualized factors specific to defendant); Anderson v. Quarterman, 204 Fed. Appx. 402, 406 (5th Cir. 2006) (unpublished)  TA \l "Anderson v. Quarterman, 
204 Fed. Appx. 402 (5th Cir. 2006)" \s "204 Fed. Appx." \c 2  (finding defense counsel acted reasonably in introducing expert testimony that defendant “was dangerous but that [the expert] believed that the security in the Texas prison system would be able to prevent Anderson from committing violent acts in prison”); Threadgill v. State, 146 S.W.3d 654, 670-671 (Tex. Crim. App. 2004) (holding that testimony and photographs offered through Texas prison investigator were properly admitted to rebut prison warden’s testimony, offered by defense, “about the prison classification system and controls in place to maintain security and safety within the prison system”);  TA \l "Threadgill v. State, 
146 S.W.3d 654 (Tex. Crim. App. 2004)" \s "Threadgill" \c 2  Coleman v. State, 881 S.W.2d 344, 358 (Tex. Crim. App. 1994)  TA \l "Coleman v. State, 
881 S.W.2d 344 (Tex. Crim. App. 1994)" \s "Coleman" \c 2  (noting admission of in-prison risk assessment testimony by defense criminologist to effect that persons sentenced to death “were no more dangerous than those who received life sentences,” and by a second defense witness who “testified that serious violence is well controlled in prison”);  Matson v. State, 819 S.W.2d 839, 848, 852-54 (Tex. Crim. App. 1991) (reversible error to exclude actuarial testimony by expert on rehabilitation to effect that 17-year-old offenders like defendant who were facing 30-35 years in prison were categorically at low risk to re-offend).  TA \l "Matson v. State, 
819 S.W.2d 839 (Tex. Crim. App. 1991)" \s "Matson" \c 2    

Other jurisdictions that include future dangerousness as a statutory aggravating actor also permit wide-ranging admission of any evidence having logical relevance to the defendant’s anticipated conduct in prison.   For example, in State v. Sparks, 83 P.3d 304 (Or. 2004)  TA \l "State v. Sparks, 
83 P.3d 304 (Or. 2004)" \s "Sparks" \c 2 , the Oregon Supreme Court held that testimony and photographs depicting weapons seized from other prison inmates  were properly admitted to rebut the defendant’s claim that imprisoning him for life was adequate assurance against violent recidivism.  As the court explained,

defendant's argument . . .  assumes that . . . the challenged photographs solely pertained to the potential dangerousness of other prison inmates. To the contrary, that evidence described part of the violent characteristics of the institution in which defendant would be confined in the immediate future. Evidence of that violent institutional environment can assist jurors in understanding whether defendant would face a significant risk in prison of involvement in violent acts against others and, perhaps, the use of weapons that the environment affords. Thus, the state's evidence, properly understood, does pertain to defendant, and helps the jury understand, at least to some degree, the probability that defendant will commit criminal acts of violence in the future.

See also State v. Douglas, 800 P.2d 288, 296 (Or. 1990)  TA \l "State v. Douglas, 
800 P.3d 304 (Or. 2004)" \s "Douglas" \c 2  (recognizing that under Oregon’s sentencing procedures “an expert might testify that the defendant would not pose a threat to prison society, because of its structured environment, but would pose a threat to society at large, if released.”).   Oklahoma’s capital sentencing statute likewise includes a “continuing threat” aggravating factor, Okla. Stat. Ann. title 21, §§ 701.10, 701.11, 701.12,  TA \l "Okla. Stat  Ann. § 21-701.10 – 701-12 (2006)" \s "Okla. Stat. Ann." \c 4 and the Oklahoma courts have left the door open to admitting the type of risk assessment testimony excluded here, subject to a showing under the standards of Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993) TA \l "Daubert v. Merrell Dow Pharms., 
509 U.S. 579 (1993)" \s "Daubert" \c 1 .  Hanson v. State, 72 P.3d 40, 52-3 (Okla. Crim. App. 2003)  TA \l "Hanson v. State, 
72 P.3d 40 (Okla. Crim. App. 2003)" \s "Hanson" \c 2  (reversing in part due to summary exclusion, without Daubert determination, of defendant’s proffered risk assessment expert testimony that included an explanation of future dangerousness probability, the scientific literature on the issue, and its application to the defendant); and see Fitzgerald v. State, 61 P.3d 901 (Okla. Crim. App. 2002)  TA \l "Fitzgerald v. State, 
61 P.3d 901 (Okla. Crim. App. 2002)" \s "Fitzgerald" \c 2  (no error to exclude Dr. Cunningham’s testimony after defense was authorized to retain him but failed to proffer his risk assessment of the defendant).  


Although federal capital sentencing statutes do not include a statutory “continuing threat” factor, the government frequently alleges future dangerousness as a nonstatutory aggravating factor under the Federal Death Penalty Act, 18 U.S.C. §§ 3591 et seq.   TA \l "18 U.S.C. §§ 3591 (2007)" \s " §§ 3591" \c 4 When it does, defendants routinely offer prison risk assessments and federal trial courts routinely admit them.  E.g., United States v. Wilson, 493 F. Supp. 2d 491, 507-509 (E.D. N.Y. 2007)  TA \l "United States v. Wilson, 
493 F. Supp. 2d 491 (E.D.N.Y. 2007)" \s "Wilson" \c 2  (detailing reasons for overruling prosecution’s objection to Dr. Cunningham’s rebuttal testimony regarding prison risk assessment); United States v. Sampson, 335 F.Supp.2d 166, 226-228 (D. Mass. 2004)  TA \l "United States v. Sampson, 
335 F. Supp. 2d 166 (D. Mass. 2004)" \s "Sampson" \c 2  (remarking that “[t]estimony such as that presented by Dr. Cunningham is valuable to a jury asked to consider whether a defendant is likely to present a danger in a prison setting if incarcerated for life.  The danger any individual presents is a function not only of that individual, but also of his environment.”).   Indeed, one of Dr. Cunningham’s published articles listed for the trial judge in this case is a survey of 18 recent federal capital trials in which the defense presented prison risk assessment testimony from Dr. Cunningham or other qualified experts.  Cunningham Declaration at 3, listing Mark D. Cunningham & Thomas J. Reidy, Violence Risk Assessment At Federal Capital Sentencing: Individualization, generalization, relevance, and scientific standards , 29 Criminal Justice and Behavior 512 (2002).  Federal courts continue to admit such testimony without challenge.  See, e.g., Robinson v. United States, Civ. Act. No. 4:05-CV-756-Y, 2008 WL 4906272, at *6, (N.D. Tex. Nov. 7, 2008) (summarizing Dr. Cunningham’s explanation to the jury of the techniques of prison risk assessment).   TA \l "Robinson v. United States, 
Civ. Act. No. 4:05-CV-756-Y, 2008 WL 4906272 (N.D. Tex. Nov. 7, 2008)" \s "Robinson" \c 2 
States that permit consideration of future dangerousness as a nonstatutory aggravating factor also routinely admit risk assessment testimony of the very kind excluded here.   People v. Mertz, 842 N.E.2d 618, 645-46 (Ill. 2005) TA \l "People v. Mertz, 
842 N.E.2d 618 (Ill. 2005)" \s "Mertz" \c 2 ; State v. Rogers, 188 S.W.3d 593, 603 (Tenn. 2006)  TA \l "State v. Rogers, 
188 S.W.3d 593 (Tenn. 2006)" \s "Rogers" \c 2  (same).  Indeed, Morva’s research has revealed no case outside of Virginia in which a court has refused to admit expert prison risk assessment testimony (when offered to rebut evidence of future dangerousness) simply because the factors the expert proposed to take into account included the base rates of serious prison violence and the conditions and legally fixed duration of a convicted murderer’s incarceration.                                                  

In only two reported cases have federal trial courts excluded Dr. Cunningham’s prison risk assessment testimony, and both cases represent exceptions that prove the rule.  In United States v. Edelin, 180 F. Supp. 2d 73 (D.D.C. 2001) TA \l "United States v. Edelin, 
180 F. Supp. 2d 73 (D.D.C. 2001)" \s "Edelin" \c 2 , the government withdrew its allegation of future dangerousness prior to sentencing, pledging to “assiduously avoid any argument that may refer to defendant Edelin as a future danger to society.”  Id. at 78.  Based on this pledge, the trial court excluded Dr. Cunningham’s proffered “testimony about generalized risk assessment by the Bureau of Prisons, statistical incidence of violent acts within the Bureau of Prisons' system, and confinement classifications and security levels in the Bureau of Prisons.”  Id.  The Edelin court indicated, however, that its ruling would have been different had the government alleged the defendant’s dangerousness, and thereby triggered his right to rebut that allegation.  Id.  And in the second case, United States v. Taylor, 583 F. Supp. 2d 923 (E.D. Tenn. 2008), a federal trial judge excluded  TA \l "United States v. Taylor, 
583 F. Supp. 2d 923 (E.D. Tenn. 2008)" \s "Taylor" \c 2 base rates of prison violence and the risk-reduction effect of federal prison security as insufficiently individualized to the defendant, where (1) Dr. Cunningham had not actually conducted a prison risk assessment of the defendant, and (2) the prosecution had offered no evidence to show that the defendant would behave violently in prison. Id. at 941 (“[T]he government has introduced no evidence that Defendant is likely to pose a danger of personally injuring another inmate in prison or personally attacking a prison staff member. So even if Dr. Cunningham had offered his opinion, which he did not, that Defendant was not likely to personally injure another inmate or a staff member, such opinion testimony would not rebut anything involved in this case.”).  Although this lone trial-level decision goes further than any other published case in questioning the relevance of Dr. Cunningham’s risk assessment methodology, it too suggests that the court’s ruling would have been different in a case such as this one, where the supposed risk of future in-prison violence by Morva was central to the prosecution’s case for the death penalty, and where much of the prosecution’s evidence was directed toward proving that the likelihood of such violence was unacceptably high.  


In sum, the trial court’s ruling in this case is in direct conflict with the virtually unanimous weight of authority in those state and federal courts where future dangerousness is a prominent feature of the prosecution’s case for imposing the death penalty, and should not be allowed to stand.
4. The fact that Virginia’s “continuing threat” statutory aggravating factor statute specifically refers to the defendant’s record and the circum​stances of his offense does not justify the trial court’s limitation on his right of rebuttal.    


The Commonwealth may attempt to distinguish this overwhelming weight of authority by pointing out that only Virginia’s capital sentencing statute specifically provides that a finding in favor of the prosecution on the “continuing threat” aggravating factor must be “based upon evidence of the prior history of the defendant or of the circumstances surrounding the commission of the offense of which he is accused.”  Va. Code § 19.2–264.2.
  In Porter, this Court stated that:
[t]he plain directive of these statutes is that the determination of future dangerousness is focused on the defendant's “past criminal record,” “prior history” and “the circumstances surrounding the commission of the offense.”  These standards defining the future dangerousness aggravating factor are the basis of our earlier decisions which considered motions for appointment of prison risk experts or the proffer of prison risk evidence.

661 S.E.2d at 437.  The primary basis of the Court’s holding in Porter was its determination that the defendant’s risk assessment proffer was not adequately individualized to his own character, record and offense, and it cannot therefore be concluded that the Court meant to exclude any risk assessment that was not limited to facts that were personal or unique to the defendant.  While the Commonwealth may seek to stretch the statement quoted above into a ruling that a defendant’s right to rebut the continuing threat factor is constrained by the same evidentiary limitations that  Code § 19.2–264 imposes on the prosecution, this cannot be correct either as a matter of statutory construction or constitutional law.  


First, the statute says nothing about the defendant’s right of rebuttal:  by its terms, Va. Code § 19.2–264 specifies only the factors by which the Commonwealth must prove, and the jury must find, the existence of the “continuing threat” factor.   Mitigating factors are unlimited both by statute, Va. Code § 19.2–264(B)(“[e]vidence which may be admissible, subject to the rules of evidence governing admissibility, may include the circumstances surrounding the offense, the history and background of the defendant, and any other facts in mitigation of the offense.”) and by well-settled Eighth Amendment case law.  Hitchcock v. Dugger, 481 US 393 (1987); Lockett v. Ohio, 438 U.S. 586 (1978).  Thus, the statute itself does not support the inference that the legislature intended to impose a unique limitation on capital defendants by confining their ability to rebut dangerousness allegations to the same categories of evidence as the prosecution had deployed against them.  The ultimate factual issue the jury must resolve is one of violence risk assessment, and so any fact tending to show that the actual risk of serious future violence by a particular convicted offender is actually small rather than large is ipso facto relevant.  In addition, capital defendants enjoy a federal constitutional right to rebut allegations of future dangerousness, and where state law evidentiary restrictions impinge on right, the restrictions must yield to “the elemental due process requirement that a defendant not be sentenced to death ‘on the basis of information which he had no opportunity to deny or explain.’” Skipper v. South Carolina, 476 U.S. 1, 5 n. 1 (1986) (quoting Gardner v. Florida, 430 U. S. 349, 362 (1977). 


That a state may not limit a capital defendant’s due process right to rebut the prosecution’s future dangerousness allegation to the same types of evidence relied upon by the prosecution was settled by Simmons v. South Carolina, 512 U.S 154 (1994).  In Simmons, the Supreme Court recognized a federal due process right to inform a sentencing jury of a capital defendant’s parole ineligibility as a means of rebutting the prosecution’s claim of future dangerousness.  It made no difference in Simmons that the prosecution had never mentioned parole, nor that Simmons’ parole ineligibility was not a facet of his character, record, or the circumstances of his offense.  Parole ineligibility was constitutionally relevant simply because it tended to lessen the chance that Simmons would commit more murders if not executed, and that was enough to require that he be allowed to inform the sentencing jurors that their “life” sentence option carried no chance of parole.  


The relevance of this for Morva’s own case is obvious.  Having raised the issue of Morva’s dangerousness as a reason to sentence him to death, Virginia was not entitled to stifle his response by barring him from showing that the likelihood of his committing further violent crimes was actually quite low, and from identifying the actual reasons---his own background and record, the circumstances of his future life-time confinement, and the relevant base rates of serious violence among life-sentenced murderers---why this was so.  Even outside the capital sentencing context, such restrictions cannot be reconciled with the basic due process right of a criminal defendant to present his defense.  Crane v. Kentucky, 476 U.S. 683 (1986) TA \l "Crane v. Kentucky, 
476 U.S. 683 (1986)" \s "Crane" \c 1 ; Holmes v. South Carolina, 547 U.S. 319 (2006).   Accordingly, this Court’s Porter decision should not be read to justify the rejection of Dr. Cunningham’s proffered risk assessment simply on the basis of his principled insistence that any reliable risk assessment must take into account all of the relevant facts and circumstances bearing on a given offender’s actual probable future conduct.

5. The denial of Morva’s requested prison risk assessment was manifestly prejudical and requires reversal of the death sentences imposed. 


The Commonwealth may argue that even if Dr. Cunningham should have been appointed and allowed to testify, any error was harmless given the evidence as a whole, and the jury’s finding of an alternate “vileness” predicate for the death penalty.  Neither contention has merit. 


First, as has already been discussed, Dr. Cunningham’s violence risk assessment would have allowed Morva’s defense to mount a powerful response to each of the Commonwealth’s arguments in support of the future dangerousness factor, including its claims that Morva’s prior behavior under low-security jail conditions, his intelligence, his mental condition, the nature of his capital offense, and the lengthy prison sentence facing him all enhanced the risk of additional violent behavior in prison.  Since these are all intuitively plausible propositions, Morva’s only means of rebutting them was to show, through an expert risk assessment, that decades of experience with huge numbers of violent prisoners has tended to establish that none of them are true.  


To be sure, Morva does not contend that a risk assessment such as Dr. Cunningham could have provided would necessarily have prevented the jury from accepting the Commonwealth’s dangerousness allegation.  But that is not the test.  Even if the jury had found that Morva’s own history and crime were sufficiently atypical to place him outside of the “norm” of capital murderers, the risk assessment methodology that Dr. Cunningham would have brought to bear might well have created reasonable doubt as to whether the prosecution had established a “probability” of serious violent recidivism.  Moreover, since a finding in favor of the prosecution on the “continuing threat” factor would only allow but not require the jury to impose the death penalty, any evidence tending to reduce the magnitude of the risk posed by Morva’s continued existence in prison would have diminished the likelihood that the jury would ultimately have imposed the death penalty.  


For the same reason, the jury’s vileness finding provides no assurance that the sentence would have been the same without the trial court’s limitation of Morva’s response on the issue of dangerousness.  Tuggle v. Netherland, 516 U.S. 10 (1995) TA \l "Tuggle v. Netherland,  
516 U.S. 10 (1995)" \s "Tuggle" \c 1   (finding of vileness does not automatically eliminate prejudice from trial judge’s erroneous refusal to appoint defense rebuttal expert on dangerousness issue).  


The mitigating evidence that the jury did hear further underscores why the denial of Morva’s risk assessment testimony cannot be deemed harmless.  Although the prosecution labored to convert Morva’s obvious mental illness into a reason to sentence him to death, the record shows him to be afflicted by a serious disorder, schizotypal personality disorder, that undeniably distorted his thinking and destroyed his chances for happiness or success in life.   This mental illness, which bears a relationship to schizophrenia, is entirely outside the control of persons who suffer from it, and left Morva paranoid and unable to perceive the reactions or feelings of people around him.  Every aspect of his crime---from his obsessive fixation on his own physical health in the county jail, his irrational desperation to escape, and his inexplicable rationalization of his own violent conduct----all appear to reflect the effects of his schizotypal personality disorder, and there is a substantial likelihood that his illness will progress to schizophrenia as he grows older.  None of this was even challenged by the prosecution at trial, and while the evidence fell short of establishing legal insanity, it could reasonably have persuaded the jury that Morva would not have committed murder but for his mental illness, a circumstance beyond his control.  The mitigating power of such a conclusion is obvious.  But it is unlikely that the jury would have felt free to act on that conclusion and sentence Morva to life imprisonment if it also believed that doing so would create an unreasonable risk of serious harm to prison staff, other inmates, or the public as a whole.  The prosecution stoked just this fear, right down to its closing peroration that threatened the jury with complicity in the one thing worse than Morva’s two murders---letting him do it again.   Having prevented the jury from learning that experience with thousands of imprisoned criminals over many years had disproven the prosecution’s key assumptions—namely, that cop killers are inordinately dangerous to prison staff, that long-term inmates are more likely to kill again than short-term ones, that high intelligence increases the risk of prison violence, and that Morva’s opportunity to escape and kill would likely recur in the Virginia Department of Corrections----the Commonwealth effectively sidestepped Morva’s case in mitigation by an appeal to fear.   The cumulative prejudice from this one-sided and unfair procedure is manifest, and mandates reversal so that Morva can be resentenced by a jury equipped with the tools and knowledge to make a realistic assessment of the actual violence risk posed by his life-long imprisonment.

6.
Reversal is separately required by the Eighth Amendment.

In conclusion, Morva submits that the denial of his requested risk assessment violated not only the Due Process Clause of the Fourteenth Amendment, but the Eighth Amendment as well.  The Eighth Amendment requires that “capital punishment be imposed fairly, and with reasonable consistency, or not at all.” Eddings v. Oklahoma, 455 U.S. 104, 112 (1982).  The refusal to permit Morva to ground his defense to the prosecution’s dangerousness allegation in the teachings of modern science and the dictates of common sense needlessly undermined the reliability of the sentencing process, and created an constitutionally intolerable risk that the death penalty would be imposed despite evidence, including Morva’s mental disorder, that called for a lesser sentence.   See Woodson v. North Carolina, 428 U.S. 280, 305 (1976).  In addition, any statutory aggravating factor established by so one-sided a fact-finding procedure as was employed in this case cannot support the death penalty consistent with the requirements of the Eighth Amendment.  See Johnson v. Mississippi, 486 U.S. 578 (1988)  TA \l "Johnson v. Mississippi, 
486 U.S. 578 (1988)" \s "Johnson" \c 1  (holding that the Eighth Amendment was violated by a death sentence imposed by a jury that was allowed to consider materially inaccurate evidence in support of an aggravating factor).  For both of these reasons, the Eighth Amendment would forbid the death sentences imposed in this case even if the Due Process Clause did not. 
B.  The Trial Court Abused Its Discretion In Denying Defendant’s Motion to Strike Juror Vesta Andrews.


The trial court abused its discretion in denying defendant’s motion to strike juror Vesta Andrews for cause.  In addressing this issue, we cannot lose sight of the fact that this was a prosecution for the killing of a law enforcement officer in the performance of his duties.  Andrews had extensive ties to the law enforcement community.  Her husband was a retired federal probation officer. J.A. 803.  Her son was currently employed as a federal probation officer. J.A. 803.  Her daughter was the victim-witness director for the Commonwealth’s Attorneys’ Office for the City of Bristol for seven (7) years ending her employment only three (3) months before this trial.  J.A. 803.  This background made it impossible for Andrews to be fair and impartial.


During voir dire, counsel for the defendant inquired of Andrews if the relationship between her family members and the law enforcement community would affect her ability to sit as a juror in this case.  Her immediate and original response was, “I don’t think so because I think I would, I’ve heard so much over the years that I’m very broad minded.” J.A   804.  When counsel pursued this response, the Commonwealth’s Attorney objected to the form of questioning.  The court interjected, “She indicated that that, in fact, would not affect her ability to sit on this case.”  J.A. 805.  The Court then asked, “Is that correct, Mrs. Andrews?”  To which question she responded, “Yes.”  J.A. 805 – 806. Counsel then asked if she had not said earlier “that you didn’t think (emphasis added) it would”.  Andrews responded, “No, I said it would not (emphasis added) because I think I’m broad minded enough, that I’ve heard so much over the last 35 years, that, I mean, I’m not prejudice one way or the other.”  J.A. 806.  Later, the Court asked her if he had heard her correctly that the relationships would not prejudice her.  J.A. 819.  A review of the record shows that her original response to the question of whether or not her family ties to the law enforcement community would affect her ability to sit as a juror in the case was, “I don’t think so” not “it would not”.  J.A. 804.


“Doubts as to the impartiality of a juror must be resolved in the favor of the accused.”  Educational Books, Inc. v. Commonwealth, 3 Va. App. 384, 349. S.E.2d 903 (1986); Baker v. Commonwealth, 230 Va. 370, 337 S.E.2d 729 (1985).  A response of “I don’t think so” is not an assurance that the juror will be fair and impartial.  This was not a prosecution for a larceny or other simple felony.  This was a capital murder trial for the killing of a law enforcement officer.  Any doubt as to whether Andrews could be impartial should have been resolved in the defendant’s favor and by her exclusion as a juror in this case.
C. The Trial Court Abused Its Discretion granting the Commonwealth’s motion to strike for cause juror Mary Blevins.
The trial court erred in granting the Commonwealth’s motion to strike for cause juror Mary Blevins on the ground that she was unable to consider the death penalty as an appropriate punishment option.


The proper standard for excusing prospective jurors for cause because of his or her view on capital punishment is whether the juror’s view would prevent or substantially impair the performance of his or her duties as a juror in accordance with his or her instruction or oath.  Wainwright v. Witt, 469 U.S. 412 105 S.Ct 844, 83 L.Ed. 2d 841 (1983).  In determining whether or not to strike a prospective juror on a life/death qualification challenge, the Court must consider the totality of the responses made by the juror during voir dire.  Mackall v. Commonwealth, 236 Va. 240, 372 S.E.2d 759 (1988).  A review of the total record establishes that Mary Blevins could consider the imposition of the death penalty and that she was not substantially impaired by her views.


 Blevins was asked by the Commonwealth’s Attorney could she maintain an open mind and listen to sentencing evidence about both punishment options, death or life, after finding a defendant guilty of capital murder. J.A. 886.  She replied she could.  She was further asked by the Commonwealth’s Attorney would she be able to follow the Judge’s instructions to consider both options.  J.A. 886 – 887.  Again, she replied she could.  The Commonwealth’s Attorney for a third time asked Blevins if she could listen to all the evidence and follow the Judge’s instructions as to which punishment option would be appropriate.  Again, she replied she could.  J.A. 888.  When finally asked if she would vote for the death penalty if she thought it appropriate she replied, “I don’t know.”  J.A. 889.  Following up on this response, the Commonwealth’s Attorney asked if she could think of a factual situation when she would be able to give someone the death penalty or if that was something she could never do.  J.A. 889.  Blevins responded, “Probably certain circumstances I could.  It’s just questionable.”  J.A. 889.   Blevins also told the Court that she would not automatically decide on a punishment if the defendant was convicted of capital murder.  J.A. 891 - 892.


During voir dire conducted by counsel for the defendant, Blevins expressed that she thought she was for the death penalty “until I got put on the line” J.A. 905.  Blevins went on to say that “I thought I could probably do it until it actually came down to the line.  I don’t know if I could do it.  Vote for the death penalty.”  J.A. 905. Counsel then asked two simple and direct questions.  “You could consider voting for it [death penalty], is that correct?” and “You could consider voting for life, is that right?”  Blevins responded unequivocally to both questions yes and added, “It would be a tough decision.”  J.A. 906.  Later when asked about a response she had made on the juror questionnaire, Blevins said she thought her faith would keep her from voting for the death penalty. J.A. 908.


After counsel concluded his voir dire, the Court asked a series of questions.  The Court asked if after considering all the evidence in the case, would she automatically impose life or death.  Blevins responded “No, I would have to consider everything” before deciding whether to impose life or death.  J.A. 913.  The trial court then questioned Blevins about her faith preventing her from imposing a death penalty as opposed to her statement that she could impose the death penalty under certain circumstances.  She responded, “I guess I’m sending mixed feelings right there, aren’t I?”  J.A. 914.  The Court then told her to think about it and she responded, “I don’t think I could.”  While Blevins statements were in conflict, she clearly expressed on more than one occasion she could consider voting for the death penalty.  The totality of the questions and responses showed that Blevins was an appropriate juror to sit on a case that, as she said, “would be a tough decision”.  J.A. 906.
D. The trial court erred in seating and swearing in the jury on the grounds that the panel selected included jurors who were substantially impaired as set forth in assignments of error B and C.

For the reasons set forth in paragraphs B and C of this Brief, the trial court erred in seating and swearing in the jury in that the jury included jurors, Vesta Andrews and Mary Blevins, who were substantially impaired; therefore, the jury violated the Defendant’s rights under the Fifth, Sixth, Eighth and Fourteenth Amendments of the United States Constitution and Sections Eight, Nine, and Eleven of Article I of the Constitution of Virginia.

E.  The trial court erred in reading Instruction 8A, which told the jury it could “infer that every person intends the natural and probable consequences of his acts”.


Instruction 8A, which told the jury that it could “infer that every person intends the natural and probable consequences of his acts” (Model Jury Instruction 2.600) violated Morva’s due process rights under the Fourteenth Amendment of the United States Constitution as well as the dictates of Sandstrom v. Montana, 442 U.S. 510 (1979) and Francis v. Franklin, 471 U.S. 307 (1985), but see Winston v. Commonwealth, 268 Va. 564, 580 (2004)(rejecting this argument).  



Although the instruction uses the terms “may” and “infer”, indicating that it contains a “permissive inference” rather than a presumption, J.A. at 1968, inferences and presumptions are alike in that “their validity under the due process clause depends on the degree they curtail the fact-finder’s freedom to assess the evidence independently.  County Court of Ulster County v. Allen, 442 U.S. 140, 156 (1979).  Thus, the fatal flaw in the jury instructions struck down in Sandstrom and its progeny was not only that the jurors may have thought they were required to find certain defendants guilty without proof of intent beyond a reasonable doubt, but even the mere fact that they may have thought they were permitted to do so.  Under either scenario, the intolerable constitutional vice is the same: instructions that either require or permit a conviction without a jury finding of every element have the effect of relieving the Commonwealth of its burden of proof.  Carella v. California, 491 U.S. 263, 266 (1989), with the unconstitutional result that the Commonwealth is not forced to prove every essential element beyond a reasonable doubt.  Sandstrom, 442 U.S. at 523.  


Moreover, a reasonable juror would believe that a reference to what “every person” intends is a legal description of the essential element of intent, and not merely a way of telling the juror what some, but not all defendants, intend or what the juror is permitted to conclude this defendant might have intended based on the evidence of this particular case.  Therefore, Instruction 8A violated the Defendant’s Due Process rights of the Fourteenth Amendment and the Defendant’s convictions must be reversed.
F. The trial court erred in denying the Defendant’s Motion to Strike vileness as an aggravating factor.


The Commonwealth relied only upon the “depravity of mind” prong of vileness in arguing for the death penalty.  This Court defines depravity of mind as “a degree of moral turpitude and psychical debasement surpassing that inherent in the definition of ordinary legal malice and premeditation.”  Smith v. Commonwealth, 219 Va. 455, 478, 248 S.E.2d 135, 149 (1978).  Under Godfrey v. Georgia, 446 U.S. 420 (1980), in order for the Virginia death penalty statute to be consistent with the 8th and 14th Amendments of the United States Constitution, the “depravity of mind” prong of vileness must be defined in such a way as to narrow the class of persons found guilty of murder who will receive the death penalty.  Thus, under the holdings of the Virginia Supreme Court, a death sentence based upon vileness is not supported by the evidence where the victim dies almost instantaneously from a single gunshot would to the head.”  Peterson v. Commonwealth, 225 Va. 289 (1983).  Cases where the Virginia Supreme Court has found there to be sufficient evidence of depravity of mind focus upon the manner of killing, the presence of psychological torture, and attempts to disguise the crime.  See e.g. Teleguez v. Commonwealth, 273 Va. 458 (2007)(defendant hired men to murder the mother of his child to avoid paying child support giving specific instructions for the manner in which the victim would be murdered, including that her throat would be cut); Stewart v. Commonwealth, 245 Va. 222 (1993)(execution style killing of mother and an infant and arranging the bodies so that the mother was in the arms of the mother); Bailey v. Commonwealth, 259 Va. 723 (2000)(defendant shot wife two times and son two times, then washed up and made it appear that there had been a break-in; defendant had fabricated stories to co-workers that his wife had received threatening calls); Hedrick v. Commonwealth, 257 Va. 328 (1999)(defendant robbed and raped victim and held her captive for five hours binding her with duct tape and handcuffs and shooting her two times in the face); Goins v. Commonwealth, 251 Va. 442 (1998)(execution style shooting of a three year old child involving two shots in the head as a part of the killing of a family of five); Jones v. Commonwealth, 228 Va. 4427 (1984)(victims were husband and wife; although husband was shot once, wife was mutilated by defendant and both victims and house were covered with accelerant and burned); Burch v. Commonwealth, 225 Va. 423 (1983)(defendant shot woman on a day when he awoke and said he “wanted to kill somebody” and after he shot her he stated that he “felt real good” to the point of having an orgasm); Turner v. Commonwealth, 234 Va. 543 (1988)(appreciable lapse of time between one non-fatal shot and the fatal shotgun blast); Poyner v. Commonwealth, 229 Va. 401 (1985)(psychological torture).


In contrast to these cases, in the instant case both victims were killed with a single gunshot wound and no physical or psychological torture, attempts to disguise the crime, or  a particularly brutal manner of killing. Dr. Gregory Wagner, the assistant medical examiner who performed the autopsies of McFarland and Sutphin, testified that each individual was killed instantaneously with a single gunshot wound to the head.  J.A. 1873-1878. Therefore, even taking the evidence in the light most favorable to the Commonwealth, there is no evidence from which a jury could find beyond a reasonable doubt, that the Defendant acted with a degree of moral turpitude and psychical debasement surpassing that inherent in the definition of ordinary legal malice and premeditation.
G.  The trial court erred in denying the Defendant’s Motion to Declare the Virginia Capital Murder and Death Penalty Statutes Unconstitutional and to Prohibit the Imposition of the Death Penalty on the Grounds that the use of lethal injection by the Virginia Department of Corrections violates the Unites States and Virginia Constitutions’ prohibition against the imposition of cruel and unusual punishment.

The Virginia death penalty as applied inflicts cruel and unusual punishment and accordingly violates the Eighth Amendment of the United States Constitution.  Specifically, the three step process used by the Department of Corrections does not insure that the defendant is unconscious when the drug that causes death (potassium chloride) is injected.  This drug is excruciatingly painful as it lines the condemned’s veins, slowly suffocating the subject or causing cardiac arrest when the heart stops.  The reason this process does not insure unconsciousness is that the sedative used in the first step is a short-acting barbiturate rather than a long-acting sedative; consequently, there is a possibility that the subject would awaken.  However, the subject would not be able to alert the officers that he was conscious because the second step of the injection process paralyzes him.  Because the proscription against cruel and unusual punishment forbids the infliction of unnecessary pain in the execution of a sentence of death, the Virginia Department of Corrections protocol violates the Eighth Amendment.  Louisiana ex rel. Francis v. Resweber, 329 U.S. 459, 563 (1947).  See 279-296, 309-382. Accordingly, the Defendant’s death penalty sentences must be reversed.

H.  The trial court erred in imposing the sentence of death in that it was imposed under the influence of passion, prejudice, or other arbitrary factor and the sentence of death is excessive or disproportionate to the penalty imposed in similar cases.
VI. CONCLUSION


For all of the above reasons, the Defendant respectfully requests the Court to reverse his convictions and remand this case for a new trial, or in the alternative to vacate his sentences of death and remand the case for a new sentencing.
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� � The official Virginia Department of Corrections data summarized in Dr. Cunningham’s  Rogers proffer revealed, for example, that in FY 2004, roughly 35,000 Virginia inmates (nearly 19,000 of whom were imprisoned for violent offenses) committed a total of one inmate-on-inmate homicide, 14 assaults on staff, and one escape.  The last homicide of a Virginia DOC staff member by an inmate occurred in 1975.  J.A. 230H-230I.  





� Dr. Cunningham’s original proffer submitted in support of Morva’s July 16, 2007, request for his appointment alludes to the cart-before-the-horse problem facing any expert who is asked to describe his proposed conclusions and testimony in a case to which he has not yet been appointed.  J.A. 255. (“In the absence of the Court appointing me to provide this risk assessment, with associated review of records and interview of Mr. Morva, the precise contours of this testimony cannot be specified.”)  Despite this, at the hearing on Morva’s motion to reconsider the order denying Dr. Cunningham’s appointment the prosecutor criticized Morva’s proffer in support of his reconsideration motion on the grounds that he could not cross-examine Dr. Cunningham’s letter, and that there was “no indication . . . that Dr. Cunningham has examined the defendant.”  J.A.  1060.   Nowhere in his argument did the prosecutor explain how an indigent defendant can be expected to present live testimony and a completed evaluation from an as-yet-unappointed expert, and the trial court’s ruling was not based on these arguments, or on any of the other procedural points raised by the Commonwealth. J.A. 1067-1068.  


� Va. Code § 19.2-264.4 phrases the issue similarly, requiring the Commonwealth to establish “a probability based upon evidence of the prior history of the defendant or of the circumstances surrounding the commission of the offense of which [the defendant] is accused that he would commit criminal acts of violence that would constitute a continuing serious threat to society.”  (Emphasis added). 
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