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DEFENSE MOTION TO BAR THE 

AFFIRMATIVE USE OF CONFIDENTIAL INFORMATION

COMES NOW, the Defendant _______, by his attorneys _________, and moves this Court, pursuant to Rule 3A:11 of the Rules of the Supreme Court of Virginia, Article I, §§ 8, 9 and 11 of the Virginia Constitution, the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution, Ake v. Oklahoma, 470 U.S. 68 (1985), Wardius v. Oregon, 412 U.S. 470 (1973), United States v. Kastigar, 406 U.S. 441 (1972), and the other authorities cited herein, for a protective order barring the Commonwealth from using any information and materials, whether directly or indirectly, obtained as a result of Defendant having to disclose confidential information in making requests for financial, expert or other assistance in open court in this matter.

Background

Prior to seeking funds or expert assistance necessary to mount a defense in this case, Defendant moved this Court to make such applications ex parte, that is outside the presence of the prosecution and under seal.  See, e.g., Ex Parte Travel Motion; Motion for Ex Parte Hearings on Expert Assistance.  To prevent the prosecution from taking unfair advantage of this Court’s denial of Defendant’s motion to proceed ex parte, the Defense also moved for the appointment of a fire-walled prosecutor.  See Motion for Appointment of a Fire-Walled Commonwealth’s Attorney.   


At the core of each of Defendant’s motions were three legal principles which the prosecution has never rebutted.  First, the prosecution never contested that ex parte hearings were specifically contemplated by the United States Supreme Court in Ake v. Oklahoma, 470 U.S. 68 (1985).  Second, the prosecution never suggested that requiring defendants to make a showing of need in the presence of the prosecution would not give it an unfair advantage, not only in investigating and preparing for trial, but during the trial itself.

In an Ake/Husske hearing, the defendant must disclose the type of expert needed, how many hours will be required, the facts of the case or his anticipated defenses that require the series of experts sought, and how the defense plans to use the expert.  If such a hearing was open to the prosecution, it would prejudice the defense in several ways.   First, it would provide the Commonwealth with discovery – literally a blueprint – of the defense investigation.  Second, it would give the Commonwealth a window into defense strategy and potential factual defenses.  Third, the hearing would give the Commonwealth notice of the locations of potential defense witnesses, even witnesses who the defense elects not to call at trial.  Virginia’s discovery rules do not entitle the Commonwealth to discovery of witness locations or the locations of non-testifying witnesses.  Va. Sup. Ct. R. 3A:11(c).  All of these prejudicial disclosures would provide the Commonwealth with extra time for preparation relating to those witnesses and may alert the Commonwealth to holes in its own case.  The Commonwealth could then use this knowledge to prepare or tailor its pre-trial investigation, opening and closing statements, presentation of witnesses and evidence, and cross-examination. 
Ex Parte Travel Motion at 10-11 (emphasis added).  See also Fire-Walled Commonwealth’s Attorney Motion at 4 (“These disclosures include the type of expert needed, the number of hours the expert will work, how the defense plans to use the expert, and the location of anticipated defense witnesses.  This will give the Commonwealth advance notice of potential defense strategies, and will allow the Commonwealth to tailor its own trial strategy and investigation.  The disclosures also burden a defendant’s ability to explore defense theories, and force him to pursue only those theories most likely to succeed.”). 


Finally, during argument on Defendant’s motion for reciprocal discovery, the prosecution did not seriously dispute that it violates due process and is “fundamentally unfair to require a defendant to divulge the details of his own case while at the same time subjecting him to the hazard of surprise concerning refutation of the very pieces of evidence which he disclosed to the State.”  Wardius v. Oregon, 412 U.S. 470, 476 (1973).   Nor has it contradicted that given the Commonwealth’s “inherent information-gathering advantages . . . [that] if there is to be any imbalance in discovery rights, it should work in the defendant's favor.”  Id. at 475, n.9 (emphasis added).


Because these principles have not been rebutted and are irrefutable, appropriate action must be taken to prevent the prosecution from taking unfair advantage of Defendant’s disclosure of confidential information during the course of securing funding and expert assistance in defending this case.  Such action is necessary to protect Defendant’s constitutional rights and to avoid the unnecessary delay associated with requiring the prosecution to affirmatively prove that evidence proposed to be used was derived from a legitimate source wholly independent of compelled testimony.  See United States v. Kastigar, 406 U.S. 441, 459-61 (1972). 
Defendant’s Applications

Filed along with this motion Defendant has moved this Court to authorize funds which will allow him to conduct investigations in the area of his birth.  As he has with each of his requests for investigative resources, Defendant has concurrently moved for a protective order that will allow the Court to review his application and associated budgets in camera and for any specific materials to be filed and maintained under seal for the duration of this matter.  Defendant anticipates filing similar motions in conjunction with applications for expert witnesses.


As a result of his applications for funding, this Court directed Defendant to submit proposed budgets outlining good faith estimates of the actual costs associated with conducting a thorough investigation.  During the __(date)____, hearing on his funding applications for trips to _____(list relevant locations)____, the prosecution was provided copies of Defendant’s proposed budgets over Defense objection.  Upon receiving the proposed budgets, that prosecution moved for an adjournment of the motions so that they could more “closely review” the requested allocations which it had previously opposed.  While the Court denied the adjournment, the prosecution’s review of the budgets allowed it to gain insight into the Defense case.


In the event this Court denies Defendant’s motions for protective orders and related relief, the prosecution will continue to have access to confidential information, protected by the attorney-client privilege, that it may then use to Defendant’s significant disadvantage.  This is true of his applications for funding, but even more so for his applications for expert assistance which require a more detailed explanation of need.  In addition, in the event interim vouchers are submitted for reimbursement, without the benefit of an under seal, in camera filing, the prosecution will be able to review those materials and obtain additional information and insight.  Consequently, there is a great need for this Court to grant prospective relief barring the prosecution from utilizing any information obtained, directly or indirectly, in any manner.

Need for prospective relief

The Defense is cognizant of this Court’s earlier rulings relating to ex parte hearings and does not seek to reargue them here.  However, in light of those rulings, the Defense now moves to preclude the prosecution from utilizing any information - including but not limited to information obtained by affidavit, motion, or proposed budget – gained, or that it will gain, as a byproduct of those earlier rulings and counsel’s ongoing efforts to meet their constitutional duty to provide effective assistance to Defendant.


As it currently stands, the prosecution has a unique and unfair advantage in this litigation as a result of Defendant’ indigence and counsel’s attempts to provide effective assistance.  See Lefkowitz v. Cunningham, 431 U.S. 801, 805, 807-08 (1977); Garrity v. New Jersey, 385 U.S. 493, 498 (1967).  Essentially, as the cost of preparing a defense, Defendant is effectively compelled to provide limited testimony in the form of in-court representations.  In order to provide the effective assistance of counsel and to fully explore any and all guilt and penalty phase defenses, it will be necessary for the Defense to secure funding to meet and interview witnesses, collect records, and upon completion of its initial investigation, to seek to engage expert witnesses, including mental health experts.  


Indeed, seeking the assistance expert witnesses is not only required by the Sixth and Fourteenth Amendments, but by the ABA Guidelines for the Appointment and Performance of Defense Counsel in Death Penalty Cases, which have been accepted as authoritative by the United States Supreme Court.  Wiggins v. Smith, 539 U.S. 510, 524 (2003).  Guideline 4.1 provides in relevant part that a capital defendant must “received the assistance of all expert, investigative, and other ancillary professional services reasonably necessary or appropriate to provide high quality legal representation at every stage of the proceedings.”  These services must be “independent of the government” and a capital defendant has “the right to protect the confidentiality of communications with the persons providing such services”.  Guideline 4.1(B)(1)-(2).


“[M]ental health experts are essential to defending capital cases.  Neurological and psychiatric impairment, combined with a history of physical and sexual abuse, are common among persons convicted of violent offenses.”  Guideline 4.1, Commentary at 30.  A capital defendant’s mental status is highly relevant to a variety of issues during capital proceedings including competence to stand trial, sanity, his ability to comprehend Miranda warnings and to knowingly and intelligently waive them, his capacity to premeditate and deliberate over a killing, and his competence to waive constitutional rights.  Id. at 31.  “Further, the defendant’s psychological and social history and his emotional and mental health are often of vital importance to the jury’s decision at the punishment phase.  Creating a competent and reliable mental health evaluation consistent with the prevailing standards of practice is a time-consuming and expensive process.”  Id.

These provisions are designed to insure that the public source of “funding does not diminish the quality of the assistance that counsel is able to obtain from experts.”  Guideline 4.1, Commentary at 32.  Consistent with this intent, “doctrines of privilege, work product, and the like should protect the communications between counsel and the experts just as they would if the experts were being paid with private funds.  Procedures for the auditing of public funds should be structured so as to preserve this confidentiality.”  Id.  The information Defendant will be required to provide to the Court in the presence of the prosecutors is work product, does not fit the definition of Rule 3A:11(c)(1) and contains information provided by the defendant in confidence to his attorneys, and allowing the prosecution to utilize this information will violate his rights to effective assistance of counsel and against self-incrimination.  

To begin meeting his burden under Ake, Husske, and the ABA Guidelines, Defendant has brought several motions to secure funding to finance a thorough investigation.  In order to make the particularized threshold showing, Defendant was required to identify _________(list facts that have been presented in prior funding requests)__________.  Additional funding requests will be made that may require additional specificity.  More importantly, however, Defendant will eventually seek the appointment of expert witnesses – including mental health experts – and the process involved will require more specific information including an explanation why a particular expert, specialty or inquiry is required – i.e., why the expert’s specialty will be a significant issue at trial.  By allowing the prosecution to be present while these types of issues are addressed inevitably provides information that the Commonwealth is not entitled to, but would utilize in its investigations and trial preparations, as well as at trial itself.


Simply put, the Commonwealth’s shield against ex parte hearings is now available as a sword that will deprive Defendant of his right to equal protection, Griffin v. Illinois, 351 U.S. 12, 17-18 (1956), his right to the effective assistance of counsel, Wiggins v. Smith, 539 U.S. 510, 522 (2003); Williams v. Taylor, 529 U.S. 362, 396 (2000); Herring v. New York, 422 U.S. 853, 857 (1975), and his rights to present a defense and due process, see id., Brooks v. Tennessee, 406 U.S. 605, 612-13 (1972), if it is not sheathed by this Court.  This unconstitutional imbalance runs afoul of Ake, Wardius v. Oregon, 412 U.S. 470 (1973), and their progeny, and can only be remedied by the entry of an order that levels the playing field by barring the Commonwealth from using any information obtained as a result of Defendant’s requests for funds or expert assistance for any purpose.  

CONCLUSION

WHEREFORE, for all these reasons, Defendant respectfully moves this Court to grant the relief requested herein.  





Respectfully submitted, 





_________________________________





By Counsel
CERTIFICATE OF SERVICE


I HEREBY CERTIFY, that a true and correct copy of the attached motion was hand-delivered, this __th day of ___, 20__, to the Clerk of _____ County Circuit Court and to _____, Office of the Commonwealth’s Attorney, at _______. 
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