VIRGINIA:










IN THE CIRCUIT COURT OF __________ COUNTY

COMMONWEALTH OF VIRGINIA
:







:

CR ______________

vs.




:








:
    

_____________________


:









:                       Notice and Motion 


Defendant.



:



NOTICE AND MOTION

PLEASE TAKE NOTICE that on _____, the __ of ___, 20__, at _____ or as soon thereafter as Counsel may be heard, the Defendant, by Counsel, will move this Court for entry of an order pursuant to the attached Defense Motion for Appointment of a Fire-walled Commonwealth’s Attorney.






Respectfully submitted, 






_________________________________






By Counsel

VIRGINIA:










IN THE CIRCUIT COURT OF ________ COUNTY
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:        


Defendant.



:
Defense Motion For Appointment 






:
of a Fire-walled Commonwealth’s 






:
Attorney
DEFENSE MOTION FOR APPOINTMENT OF A

FIRE-WALLED COMMONWEALTH’S ATTORNEY

COMES NOW the Defendant, _______, by his attorneys, ________, and respectfully moves this Honorable Court to designate a Commonwealth’s Attorney from an adjacent jurisdiction, or in the alternative, from ________ County, who has had no previous involvement in this case to represent the Commonwealth in all matters related to the appointment of defense experts and defense requests for necessary expenses.  Defendant further moves the Court to order the designated Commonwealth’s Attorney to have no contact with any members of the Commonwealth’s Attorney’s trial team in this case until such time as the defense gives notice of an intent to present expert testimony at trial.  


In support of this Motion, the Defendant states:


By motions filed on _______, Defendant asked the Court to permit him to make ex parte requests for extraordinary travel and investigation expenses.  Defendant argued that forcing him to disclose his anticipated travel and investigation expenses in open court would give the Commonwealth an unfair discovery advantage in that a criminal defendant is never informed of the Commonwealth’s travel and investigation expenses, and would deprive Defendant of his right to the effective assistance of counsel, his right to due process, his right to equal protection, and his right to fair trial.  In support of the present motion, Defendant incorporates by specific reference his Ex Parte Travel Motion and his Ex Parte Investigative Funds Motion, dated _____, and his oral arguments in support of those motions.  

On ______, the Court denied Defendant’s motions for leave to proceed ex parte on requests for travel and investigative expenses.  Because Defendant is indigent, he cannot afford to hire experts or pay extraordinary expenses independently.  Instead, he must seek funding from the court and must make significant disclosures to the Commonwealth as the price of making his requests.  These disclosures include the type of expert needed, the number of hours the expert will work, how the defense plans to use the expert, and the location of anticipated defense witnesses.  This will give the Commonwealth advance notice of potential defense strategies, and will allow the Commonwealth to tailor its own trial strategy and investigation.  The disclosures also burden a defendant’s ability to explore defense theories, and force him to pursue only those theories most likely to succeed.  The retention of an expert for a “dead end” defense theory may alert the Commonwealth to incriminating or other damaging evidence that the defense discovered in pursuing that dead end.  Of course, the Commonwealth would not obtain any of this information if the defendant could independently hire his own experts or fund his own defense.  This puts an indigent defendant at an extreme disadvantage compared to a similarly situated moneyed defendant.  Above all else, absent some other remedial measure such as the designation of a fire-walled prosecutor, open hearings for expert assistance and investigative funding may cause the defendant to forgo requesting an expert or undertaking extraordinary investigations.  For all of the foregoing reasons, an open hearing undermines the proper functioning of the adversarial process, and needlessly risks severe prejudice to the defendant.
ARGUMENT

The Court Must Take Precautionary Measures to Ensure that the Commonwealth Does Not Gain an Unfair Advantage as a Result of the Forced Disclosure of Defense Strategy.

Because the Court has denied Defendant’s request to make ex parte applications for travel and investigative funds and has required Defendant to make such applications open court, then it must take action to insure that the prosecution does not gain a distinct advantage from this forced disclosure.  Accordingly, Defendant now requests that the Court appoint an assistant Commonwealth’s Attorney from another jurisdiction, who is fire-walled from the prosecution trial team, to act as stand-in counsel on all motions for defense funding or appointment of defense experts, or that the Court designate an assistant Commonwealth’s Attorney from the County of _______, who has had no prior involvement in this matter and is fire-walled from the prosecution trial team, to act as an stand-in counsel on all motions for defense funding or expert appointments.

Authority to appoint a special prosecutor (or to make a designation) is inherent in this Court’s broad discretion to administer the cases on its docket.  Commonwealth v. Yarbrough, 258 Va. 347, 361, 519 S.E.2d 602, 608 (1999).  In Yarbrough, appellant challenged the appointment of an assistant Commonwealth’s Attorney from another jurisdiction, as special prosecutor, claiming that Va. Code § 19.2-155 applied only where the Commonwealth’s Attorney was unable to act due to a conflict, sickness, disability “or other reason of a temporary nature.”  Id. at 360, 519 S.E.2 at 608.  Presuming that “any Commonwealth’s Attorney, cognizant of his or her professional responsibility, will perform the duties required of the office,” the Virginia Supreme Court rejected appellant’s cramped reading of the statute, holding that it rests within a trial court’s sound discretion to appoint a special prosecutor where justified by the exigencies of the case.  Id. at 362, 519 S.E.2d at 609.

The appointment or designation of such stand-in counsel in order to mitigate the unconstitutional advantages that would be created by forcing Defendant to make showings of necessity for expert assistance in open court is not without precedent.  For instance, when a capital defendant gives pretrial notice of his intent to offer expert mental health evidence at the penalty hearing in the federal system, Fed. R. Crim. P. 12.2(b), and the trial court orders a government examination, Fed. R. Crim. P.12.2(c)(1)(b), trial courts have routinely appointed stand-in counsel in order to prevent improper derivative use of information gleaned from a court ordered evaluation.  See, e.g., United States v. Allen, 247 F.3d 741, 773-74 (8th Cir. 2001), vacated on other grounds, 536 U.S. 953 (2002); United States v. Johnson, 362 F. Supp. 2d 1043, 1082-84 (N.D. Iowa 2005); United States v. Sampson, 335 F. Supp. 2d 166, 243-45 (D. Mass. 2004).  

Such “taint” attorneys have been appointed from inside the United States Attorney’s offices, as in Sampson, or from outside the office, as in Johnson:

The court now concludes that, although not convinced that the use of an ‘outside taint team’ or ‘outside taint attorney’ is either always necessary or necessary in this case, the court should err on the side of caution by appointing such an ‘outsider’ or ‘outsiders’ to protect the government’s interests in this case relating to mental examinations of Johnson pursuant to Rule 12.2.

362 F. Supp. 2d at 1084.  Once appointed, the “fire-walled”
 taint attorney is completely insulated from the “trial team” prosecuting the case, but acts on behalf of the government on all matters related to the mental health evaluation.  Sampson, 335 F. Supp. 2d at 244-45.  To this end, the taint attorney is directed not to disclose any information obtained to “‘any attorney for the government’ unless and until the defendant’s guilt is established and he confirms an intent to offer expert evidence on his mental condition during the penalty phase.”  Id. at 244.  “This procedure . . . is designed to avoid litigation over whether the government has improperly made derivative use of the evidence.”  Id. at 243.
In this case, appointment of a special prosecutor or designation of an assistant Commonwealth’s Attorney under this Court’s inherent authority would work similarly.  Once appointed the taint attorney would appear on behalf of the ____ Commonwealth’s Attorney’s office on issues related to defense funding for investigation and experts.  Where the taint attorney opposes appointment of experts or allocation of financial resources, he or she would file written responses, under seal, and be prepared to present evidence and/or oral argument.  Finally, the taint attorney would be barred, by protective order, from disclosing any information to any other attorney, staff member, agent, expert or consultant working with the Commonwealth’s Attorney’s “trial team,” except where it involved an expert witness and Defendant gave notice of his intent to present such evidence.  See Sampson, 335 F. Supp. 2d at 245 (“the fire-walled AUSAs in this case could not be members of the prosecution team and would not be allowed to join the prosecution team after any penalty phase had begun”).

CONCLUSION
Because Defendant is indigent, he must seek court authorization for extraordinary expenses and court appointment and state funding of experts.  By denying Defendant the opportunity to proceed ex parte on such applications, the Court has created a quandary for the defense: in order to obtain the funding and assistance he needs to investigate and prepare a constitutionally adequate defense, Defendant must disclose to the Commonwealth his defense strategies and theories.  This situation not only compromises Defendant’s ability to defend himself, but also gives the Commonwealth an unfair discovery advantage, in that the Commonwealth will always know what Defendant is doing to prepare his defense, but will never have to disclose its own theories, strategies and investigations to Defendant.  The appointment of a fire-walled assistant Commonwealth’s Attorney to represent the Commonwealth in matters related to defense requests for funding and expert assistance will remedy this constitutional inequity and will protect Defendant’s due process guarantee of fundamental fairness, his right to assistance of counsel, his privilege against self-incrimination, and his right to compulsory process.
WHEREFORE, Defendant respectfully moves this Court to appoint an assistant Commonwealth’s attorney from another jurisdiction, who is fire-walled from the prosecution trial team, to act as stand-in counsel on all motions for defense funding or designate an assistant Commonwealth’s Attorney from the ______ Commonwealth’s Attorney’s Office, who has no prior involvement in this matter and is fire-walled from the prosecution trial team, to act as an stand-in counsel on all motions for defense funding.







Respectfully submitted, 






_________________________________






By Counsel

CERTIFICATE OF SERVICE


I HEREBY CERTIFY, that a true and correct copy of the attached motion was hand-delivered, this __ day of __, 20__, to the Clerk of ____ County Circuit Court and to ______, Office of the Commonwealth’s Attorney, at ______. 






_______________________                                      







By Counsel

�  Fire-walled means the appointed or designated prosecutors are prohibited from disclosing, directly or indirectly, any documents, records or information to any other attorney, staff member, agent, expert or consultant working with the Hampton Commonwealth’s Attorney’s “trial team.”   United States v. Sampson, 335 F.Supp.2d 166, 244 n.45 (D. Mass. 2004).
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