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NOTICE AND MOTION

PLEASE TAKE NOTICE that on ______, the __th of ___, 20__, at _____ or as soon thereafter as Counsel may be heard, the Defendant, by Counsel, will move this Court for entry of an order pursuant to the attached Defense Motion for to apply for defense experts ex parte. 







Respectfully submitted, 






              ______________________________






By Counsel

CERTIFICATE OF SERVICE


I HEREBY CERTIFY, that a true and correct copy of the attached motion was hand-delivered, this __th day of ___, 20__, to the Clerk of _______ County Circuit Court and to _____, Office of the Commonwealth’s Attorney, at __________. 







_______________________                                      
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DEFENSE MOTION TO APPLY EX PARTE FOR DEFENSE EXPERTS
COMES NOW the Defendant, ___________, by his attorneys, __________, and, pursuant Article I, §§ 8, 9, and 1 of the Virginia Constitution, the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution, Virginia Code § 19.2-332, and Ake v. Oklahoma, 470 U.S. 68 (1985), respectfully moves this Honorable Court to grant ex parte hearings on the defendant’s subsequent motions for expert assistance.  Defendant incorporates by specific reference the arguments and authorities presented in ____________, Ex Parte Travel Motion, and Fire-Walled Commonwealth’s Attorney Motion.
In further support of this motion, the defendant, by counsel, states as follows:

1. Counsel is this case is appointed.  _____ is employed by the Capital Defender Office for _______(CDO), a state-funded agency, and ______ is a private attorney appointed by the court.  Counsel makes this affirmation in support of the motion set forth herein.

2. Defendant has been indicted on, inter alia, capital murder.  If convicted of capital murder, Defendant could be sentenced to death.

3. Since this is a capital prosecution, exacting standards must be met to assure that it is fair.  “[T]he penalty of death is qualitatively different from a sentence of imprisonment, however long.  Death, in its finality, differs more from life imprisonment than a 100-year prison term differs from one of only a year or two.”  Woodson v. North Carolina, 428 U.S. 280, 305 (1976).  Because “death is different,” the United States Constitution requires that “extraordinary measures [be taken] to insure that” Defendant “is afforded process that will guarantee, as much as is humanly possible, that [a sentence of death not be] imposed out of whim, passion, prejudice, or mistake.”  Caldwell v. Mississippi, 472 U.S. 320, 329 n.2 (1985) (quoting Eddings v. Oklahoma, 455 U.S. 104, 118 (1981) (O'Connor, J., concurring)).  Indeed, “[t]ime and again the [Supreme] Court has condemned procedures in capital cases that might be completely acceptable in an ordinary case.”  Caspari v. Bolden, 510 U.S. 383, 393 (1994) (quoting Strickland v. Washington, 466 U.S. 668, 704-705 (1984) (Brennan, J., concurring in part and dissenting in part)).

4. Counsel is unaware of any authority requiring the prosecution to demonstrate particularized need for the retention of experts.  Instead, the prosecution may prepare for trial under the cloak of secrecy.  In this case, the prosecution has likely already obtained expert opinions from outside experts like forensic pathologists, secured orders and warrants to gather evidence, and investigated the case as it so pleases – without asking the court’s permission.

5. The prosecution is not and should not be the gatekeeper of funds and resources to be expended on behalf of Defendant.  That role is uniquely within the authority of this Court, and the prosecution should have no role in deciding what resources should be made available to the Defense.

6. This is not a request for the defense to have communications with the Court off the record.  Any representations made by the defense related to the need for experts should be on the record, before a court reporter, with any pleadings related thereto and the transcripts of any argument made to the Court, and the actions authorized, remaining under seal, but part of the record of this case.  This system is no different from the prosecution’s ability to investigate a case and obtain an indictment in secret, and then to prosecute that case without giving the defense a blueprint of its theories, witnesses, and evidence.  The prosecution may obtain an indictment without public disclosure until the prosecution deems it an appropriate time to disclose.  Since this case was initiated, the Defense has been privy to neither the prosecution’s expert selection nor the prosecution’s consultations.  The prosecution has not had to come forward and demonstrate a particularized need for such expertise, subject to defense objections.

7. As Defendant has previously illustrated to the Court, such an ex parte procedure  has been used in this Commonwealth in other capital cases.  See, e.g., Burns v. Warden, 268 Va. 1, 597 S.E.2d 195 (2004); Burns v. Warden, 269 Va. 351, 609 S.E.2d 608 (2005).

8. For these reasons and those that follow, Defendant submits that he must be permitted to demonstrate his need for experts and defense resources ex parte – that is, in the absence of the attorney for the prosecution -- in order to ensure his constitutional rights to due process, assistance of counsel and compulsory process, and against compelled self-incrimination. 

ARGUMENT
I.
AKE V. OKLAHOMA ASSUMES, IF IT DOES NOT DIRECTLY HOLD, THAT COURTS ARE TO CONDUCT EX PARTE HEARINGS ON MOTIONS FOR EXPERT ASSISTANCE.
Ake v. Oklahoma, 470 U.S. 68 (1985), instructs the court to conduct ex parte hearings to determine whether the Constitution entitles the defendant to his requested experts.  In Ake, the United States Supreme Court determined that due process required the appointment of a mental health expert when a defendant’s mental health is likely to be a significant factor at trial.  Id. at 74.  The Supreme Court of Virginia in Husske v. Commonwealth, 252 Va. 203, 211, 476 S.E.2d 920, 925 (1996), extended Ake’s constitutional entitlement to all expert assistance and held that the Constitution entitles indigent defendants to the appointment of an expert if that expert is likely to be a significant factor in his defense.

Concerning the procedure to be followed in enforcing this right, the Ake Court directed the trial court to appoint a mental health expert to assist the defendant when he “is able to make an ex parte threshold showing to the trial court that his sanity is likely to be a significant factor in his defense.”  470 U.S. at 82-83.  The Ake Court’s reference to an ex parte procedure was consistent with its goal of fundamental fairness because that procedure permitted the defendant to retain a mental health expert while safeguarding his defense strategy from the prosecution.  In an Ake/Husske hearing, the defendant must disclose the type of expert needed, how many hours will be required, what about the facts of the case or his anticipated defenses requires the series of experts sought, and how the defense plans to use the expert.  This prejudices the defense in several ways.  First, it provides the prosecution with accelerated discovery of testifying experts.  Second, it gives the prosecution a window on defense strategy and potential factual defenses.  Third, the hearing gives the prosecution notice of non-testifying defense experts – that is, experts whom the defense ultimately elects not to call at trial.  Virginia’s discovery rules do not entitle the Commonwealth to discovery of non-testifying expert witnesses.  Va. Sup. Ct. R. 3A:11(c).  All of these prejudicial disclosures provide the prosecution with extra time for preparation relating to those witnesses and may alert the prosecution to holes in its own case.  The prosecution can then use this knowledge to prepare or tailor its pre-trial investigation, opening and closing statements, presentation of witnesses and evidence, and cross-examination.  

A non-ex parte Husske hearing also provides the prosecution with notice of witnesses the defense retained in order to testify at trial, but then withdrew.  This may alert the prosecution that the expert has uncovered damaging evidence that the prosecution would otherwise not have discovered.  Because of the potential for alerting the prosecution to such damaging evidence, counsel to an indigent defendant will be forced to explore potential defenses more conservatively.  Thus, in order to comply with the language and spirit of Ake, this Court should follow the procedure set forth in Ake and conduct an ex parte hearing on the defendant’s motions for expert assistance. 
II.
WHETHER THE COURT MUST PERMIT THE DEFENDANT TO APPLY EX PARTE FOR EXPERT ASSISTANCE IS AN OPEN QUESTION IN VIRGINIA.

The Supreme Court of Virginia has overturned the basis for its original holding denying the right to an ex parte hearing for expert assistance and therefore the issue is still open in Virginia.  The Supreme Court of Virginia has held that criminal defendants have no right to apply ex parte for expert assistance.  Weeks v. Commonwealth, 248 Va. 460, 473, 450 S.E.2d 379, 388 (1994), Ramdass v. Commonwealth, 246 Va. 413, 421, 437 S.E.2d 566, 571 (1993), O’Dell v. Commonwealth, 234 Va. 672, 686, 364 S.E.2d 491, 499 (1988).  In O’Dell, the court upheld the trial court’s denial of an ex parte hearing on O’Dell’s motion to appoint a forensic expert to analyze blood and hair samples.  O’Dell, 234 Va. at 686, 364 S.E.2d at 499.  The court denied O’Dell’s ex parte hearing request because O’Dell had no constitutional right to a blood and hair forensic expert.  Id.  Ake only required states to provide expert funds for a mental health expert and, at that time, Virginia criminal defendants had no constitutional right to non-mental health experts.  Id.  Thus, the opinion suggests that had O’Dell requested a constitutionally-compelled mental health expert, the court would have required the hearing to be held ex parte.  Subsequently, the court in Ramdass held that the Constitution did not require ex parte hearings for expert assistance and based its holding solely on O’Dell.  Ramdass, 246 Va. at 421, 437 S.E.2d at 571.  The court in Weeks again upheld the denial of the defendant’s request for an ex parte hearing because it had already decided the issue in Ramdass.  Weeks, 248 Va. at 473, 450 S.E.2d at 388.  By basing its decision on Ramdass, the Weeks court thus indirectly rested its holding on O’Dell’s reasoning.

The Supreme Court of Virginia in Husske, however, overruled the O’Dell court’s reason for denying the right to an ex parte hearing for expert assistance.  Although it did not address the ex parte hearing issue, the court in Husske discarded O’Dell’s apparent limitation of Ake to requests for psychiatric assistance and held that the Constitution entitles indigent defendants to the appointment of an expert if that expert is “likely to be a significant factor in his defense.”  Husske, 252 Va. at 211, 476 S.E.2d at 925 (quoting Ake, 470 U.S. at 82-83).  This removes the legal basis of O’Dell’s holding, and requires that Virginia courts revisit the ex parte hearing issue in light of Husske.  Further, because Weeks and Ramdass both based their ex parte hearing holdings on O’Dell, they also are not authoritative on the issue.
III.
VIRGINIA REMAINS ONE OF THE ONLY DEATH PENALTY JURISDICTIONS TO REQUIRE DEFENDANTS TO APPLY FOR EXPERT ASSISTANCE IN OPEN COURT.

Nearly every death penalty jurisdiction provides some avenue for capital defendants to obtain expert assistance without setting out and justifying their request in open court, with the prosecution and the public present.  Of the thirty-eight death penalty jurisdictions, nineteen provide at least a limited right to an ex parte hearing for expert assistance through case law or statute.
  In the remaining death penalty jurisdictions, defense counsel for indigent capital clients can generally secure expert assistance by applying to state or city public defender agencies.
  This eliminates the need for indigent defendants to apply for expert assistance in open court. In the Commonwealth, however, even the Office of the Public Defender is required to come to court and ask the judge for the funds necessary to defend its clients.  Finally, even in jurisdictions where no statute or case law explicitly permits the courts to entertain ex parte applications for expert funds, many state trial courts nevertheless permit such applications as a matter of routine practice.
  In sum, Virginia stands almost alone in requiring indigent defendants to apply for expert assistance in open court.

IV.
THE DUE PROCESS CLAUSE REQUIRES THE COURT TO PERMIT THE  DEFENDANT TO APPLY EX PARTE FOR EXPERT ASSISTANCE.

The near-universal acceptance of ex parte funding applications reflects a fundamental truth:  requiring defendants to apply for expert assistance in open court violates their due process rights under the Fourteenth Amendment to the United States Constitution.  A state rule of criminal procedure violates an accused’s due process rights when it offends some principle of justice “so rooted in the traditions and conscience of our people as to be ranked as fundamental.”  Palko v. Connecticut, 302 U.S. 319, 325 (1937) (quoting Snyder v. Massachusetts, 291 U.S. 97, 105 (1934)).  To determine whether a state rule of criminal procedure violated a fundamental principle of justice under Palko, the Supreme Court in Medina v. California, 505 U.S. 437, 446-53 (1992), examined the rule’s contemporary and historical practice, the rule’s operation, and Supreme Court precedent.  An examination of these factors establishes that an open hearing for expert assistance offends a fundamental principle of justice under Palko and thus violates the defendant’s Fourteenth Amendment due process rights.

There is little historical practice concerning the right to an ex parte hearing for expert assistance because Ake only granted the right to a mental health expert twenty years ago. Contemporary practice, however, weighs heavily in favor of a due process right to ex parte application for expert assistance. Of the thirty-eight death penalty jurisdictions, only three or four routinely require defendants to apply for expert assistance in open court.  See Shane, supra note 2, at 356-62.  These numbers are similar to those in Cooper v. Oklahoma, 517 U.S. 348, 360-62 (1996), where the Court determined that a state rule of criminal procedure violated the defendant’s due process rights in part because only four of the fifty states continued to use the procedure in question. 

Supreme Court precedent also indicates that the defendant has a due process right to ex parte hearings for expert assistance.  The Court in Wardius v. Oregon, 412 U.S. 470 (1973), addressed a discovery rule that implicated the same concerns as open court hearings for expert assistance.  Wardius struck down a notice-of-alibi statute because the statute did not require the state to reciprocate once the defendant disclosed his list of potential alibi witnesses.  Id. at 471-72.  The Court noted that “[i]t is fundamentally unfair to require a defendant to divulge the details of his own case while at the same time subjecting him to the hazard of surprise concerning refutation of the very pieces of evidence which he disclosed to the State.”  Id. at 476.  Likewise, since the prosecution funds its own pretrial preparation and need not apply to the court for financial assistance, open hearings for the defendant’s expert assistance requests will require him to disclose his reasons for requesting experts to the prosecution, while providing him with no equivalent information about the prosecution’s case.  Further, as in Wardius, the defendant’s disclosure provides the prosecution with information it can use as a weapon against the defendant. 

An open hearing for expert funds also prejudices the defendant on account of his poverty, and thus violates Supreme Court precedent seeking to provide indigent defendants with meaningful access to justice.  In Griffin v. Illinois, the Court held that, “[i]n criminal trials a State can no more discriminate on account of poverty than on account of religion, race, or color.”  351 U.S. 12, 17-18 (1956).  In Ake, Justice Marshall noted that “[m]eaningful access to justice has been the consistent theme of  Supreme Court opinions addressing indigent defendants’ access to courts.”  Ake, 470 U.S. at 76.  

Because the defendant is indigent, he cannot afford to hire experts independently.  Instead, he must seek the court’s appointment of these experts, and unless allowed to do so ex parte, he must make significant disclosures to the prosecution as the price of making his requests.  These disclosures include the type of expert needed, the number of hours the expert will work, and how the defense plans to use the expert.  This will give the prosecution advanced notice of potential defense strategies involving expert assistance, and will allow the prosecution to tailor its own trial strategy, investigation, and expert consultations.  The disclosures also burden the defendant’s ability to explore defense theories, and force the defendant only to pursue those most likely to succeed.  The retention of an expert for a “dead end” defense theory may alert the prosecution to incriminating or other damaging evidence that the defense discovered in pursuing that dead end.  Thus, the defendant will only pursue defense theories that are highly likely to succeed.  The prosecution would not obtain any of this information if the defendant could independently hire his own experts.  This puts an indigent defendant at an extreme disadvantage compared to a similarly situated moneyed defendant.  This inequity puts Virginia’s expert application procedure at odds with Ake and Griffin’s goal of providing indigent defendants with meaningful access to justice.

Finally, the operation of the challenged rule establishes that an ex parte hearing for expert assistance is a fundamental due process right.  The Court in both Medina and Cooper balanced the procedural rules’ risks to the defendants and the states’ interests in maintaining those rules.  Medina, 505 U.S. at 448; Cooper, 517 U.S. at 362-67.  Above all else, open hearings for expert assistance may cause the defendant to forgo requesting an expert.  To posit a hypothetical example, suppose that a defendant wants to test hairs found on a victim’s body that he suspects do not belong to the defendant or the victim.  In order to test the hairs, the defense wants to request funds for a forensic expert.  The defendant’s open court request would apprise the prosecution of his plans to test the hairs.  If the defense expert finds that the hair belongs to the defendant, and the defendant withdraws the expert, this will inform the prosecution that the expert uncovered incriminating evidence.  With this in mind, the defendant initially will not request expert funding unless his counsel is certain that the hair evidence will prove exculpatory.

Further, an open hearing will compel the defendant to disclose information that the prosecution can use to tailor its investigative strategy.  For instance, if the defendant requests a mitigation expert to investigate the defendant’s mental retardation, an open hearing could inform the prosecution of the witnesses the expert plans to interview about the defendant’s condition and functioning.  The prosecution could then use this information to reach these witnesses before the defense expert and undermine the expert’s ability to get honest interviews about the defendant’s mental retardation.  This threat may cause the defendant to forgo requesting an expert because he fears that the information disclosure will give the prosecution an overwhelming advantage.  Therefore, an open hearing undermines the proper functioning of the adversarial process, and needlessly risks severe prejudice to the defendant.



By contrast, the prosecution has little valid interest in holding open hearings for defense expert assistance.  The trial judge is entirely capable of protecting against misuse or waste of state funds because Husske  permits the trial judge to deny motions for unnecessary experts. Husske, 252 Va. at 211-12, 476 S.E.2d at 925.  Although the prosecution has an interest in promoting adversarial hearings, its interest is minimal in this situation.  The defendant must apply for expert assistance at an early stage in the proceedings, and therefore the prosecution will have no knowledge of the defendant’s strategy at that time.  This lack of knowledge leaves the prosecution with few valid arguments for why the defendant does not need the expert.

V.
DENIAL OF EX PARTE HEARINGS FOR EXPERT ASSISTANCE WILL VIOLATE THE DEFENDANT’S SIXTH AMENDMENT RIGHT TO COUNSEL.
In addition to violating the defendant’s due process rights, an open hearing for expert assistance violates the defendant’s Sixth Amendment right to assistance of counsel.  Ex Parte Moody, 684 So. 2d 114, 120 (Ala. 1996).  First, open hearings for expert assistance unconstitutionally interfere with counsel’s ability to present a defense as in Brooks v. Tennessee, 406 U.S. 605 (1972).  The Sixth Amendment prohibits restrictions upon the function of counsel in defending a criminal prosecution in accord with the traditions of the adversary factfinding process that has been constitutionalized in the Sixth and Fourteenth Amendments.  Herring v. New York, 422 U.S. 853, 857 (1975).  The Brooks Court addressed such an unconstitutional restriction when it struck a statute that forced criminal defendants to testify prior to any other defense witness.  Brooks, 406 U.S. at 612-13.  The Court noted that the statute interfered with counsel’s ability to present a defense because it required counsel to decide whether to introduce testimony “without an opportunity to evaluate [its] actual worth.”  Id. at 612. 

 An open hearing for expert assistance confronts defense counsel with the same issue.  The open hearing allows the prosecution to learn the defendant’s strategy, particularly what experts the defense will use and why it will use them.  Another hypothetical example will illustrate the problem.  Suppose that a defendant wants to hire an audiologist to determine whether a prosecution witness could have heard a disputed gunshot.  Assuming the prosecution did not think to hire an audiologist, the Husske hearing will alert the prosecution to a gap in its case and permit it to wait to see whether the audiologist uncovers corroborating or damaging evidence without doing its own tests.  Defense counsel’s creativity and zeal thereby gets turned against his client.  Defense counsel, therefore, must weigh an expert’s potential value against the damage the defense may incur by revealing its strategy to the prosecution.  Defense counsel will elect not to pursue an expert who is not extremely likely to discover valuable information, although a substantial chance exists that the expert could uncover very valuable information.  Thus, as in Brooks, the defense must decide whether to retain an expert witness without a fair chance to evaluate that expert’s worth.

Moreover, open hearings for expert funding require defense counsel to forgo mitigation experts if counsel believes that the experts’ worth do not outweigh the damage from disclosing defense strategy to the prosecution.  The Sixth Amendment imposes an obligation to conduct a “thorough investigation of the defendant’s background.”  Wiggins v. Smith, 539 U.S. 510, 522 (2003) (quoting Williams v. Taylor, 529 U.S. 362, 396 (2000)).  Foregoing certain mitigation experts for strategic reasons prevents counsel from conducting a thorough mitigation investigation.  Suppose, for example, that defense counsel wants to retain an investigator to interview the defendant’s father concerning the father’s abuse of the defendant as a child.  The Husske hearing will alert the prosecution to the defendant’s theory and enable its investigator to interview the defendant’s father first.  This not only allows the prosecution to obtain self-serving statements from the father that he did not abuse the defendant, but also will alert the father to the defense’s intentions and render him unwilling to talk to the defense’s investigator.  Open hearings, therefore, prevent defense counsel’s compliance with Wiggins, Williams, and the Sixth Amendment duty to conduct a thorough mitigation investigation.  

Further, open hearings for expert assistance violate the defendant’s Sixth Amendment assistance of counsel right because they permit the prosecution to intrude into the attorney-client relationship.  The Supreme Court has noted that the assistance-of-counsel guarantee can be meaningfully implemented only if a criminal defendant knows that his communications with his attorney are private and that “his lawful preparations for trial are secure against intrusion by the government, his adversary in the criminal proceeding.”  Weatherford v. Bursey, 429 U.S. 545, 554 n.4 (1977) (emphasis added).  The Weatherford Court determined that a prosecution informant’s interception of confidential communications between the defense attorney and his client resulted in “no tainted evidence in this case, no communication of defense strategy to the prosecution, and no purposeful intrusion by [the informant].”  Id. at 558 (emphasis added).  Under these circumstances, the Court held, the use of the informant did not deprive the defendant of his Sixth Amendment right to counsel.  Yet if there were, in fact, a communication of defense strategy to the prosecution, the Court noted that the use of the informant would deprive the defendant of his Sixth Amendment right to counsel.  

Open hearings for expert assistance permit the prosecution to intrude into attorney-client preparation.  The prosecution’s presence at the hearing permits it to discover experts the defense plans to hire solely for trial preparation and makes it a party the defense team’s confidential strategic discussions.  Virginia’s discovery rules require the defendant only to disclose experts that he plans to introduce at trial.  Va. Sup. Ct. R. 3A:11(c).  Thus, if not for the open hearing for expert assistance, the prosecution would have no access to this information.  In order to protect the defendant’s Sixth Amendment right to counsel, the court should not permit the prosecution to intercept the defense strategy in this way.

VI.
OPEN HEARINGS FOR EXPERT ASSISTANCE WILL VIOLATE THE DEFENDANT’S FIFTH AMENDMENT PRIVILEGE AGAINST SELF-INCRIMINATION.

Open hearings for expert assistance also violate the defendant’s Fifth Amendment privilege against self-incrimination.  Communications that violate a defendant’s privilege against self-incrimination must be testimonial, self-incriminating, and compelled.  Williams v. Florida, 399 U.S. 78, 84 (1970).  Testimonial communications explicitly or implicitly, relate a factual assertion or disclose information.  Doe v. United States, 487 U.S. 201, 210 (1988).  At his hearing for expert assistance, the defendant must establish that the subject which necessitates the assistance of the expert is “likely to be a significant factor in his defense.”  Husske, 252 Va. at 212, 476 S.E.2d at 925 (quoting Ake, 470 U.S. at 82-83).  Among other things, this standard requires the defendant to convey the type of expert he needs and the expert’s intended function.  These are factual disclosures and, thus, are testimonial communications for self-incrimination purposes.

Further, the Husske hearing will force the defendant to make self-incriminating statements. Self-incrimination occurs when the accused conveys information that “furnish[es] a link in the chain of evidence needed to prosecute the claimant.”  Hoffman v. United States, 341 U.S. 479, 486 (1951).  An expert assistance hearing will require the defendant to disclose defense strategies that the prosecution may use to tailor its own strategy or that may alert the prosecution to evidence it was previously unaware of.  These disclosures provide the prosecution with a link in the chain of evidence for prosecution and thereby qualify as self-incriminating.

Finally, an open hearing for expert assistance will compel the defendant to disclose the self-incriminating information.  An open hearing for expert assistance will require the defendant to choose between two constitutional rights:  the privilege against self-incrimination and the right to expert assistance under Ake and Husske.  The United States Supreme Court in Simmons v. United States, 390 U.S. 377, 394 (1968), determined that compulsion for Fifth Amendment purposes occurs when the defendant must relinquish one constitutional right in order to assert another.  The Simmons Court addressed a situation where the prosecution used testimony against a defendant at trial that he originally made to establish standing to assert his Fourth Amendment right to be free from illegal search and seizures.  Id.  The Court concluded that the State could not force the defendant to relinquish his self-incrimination right in order to assert his Fourth Amendment right.  Id.  Open hearings for expert assistance also require the defendant to choose between two constitutional rights, and thereby compel him to incriminate himself in order to obtain expert assistance.

VII.
AN OPEN HEARING FOR EXPERT ASSISTANCE VIOLATES THE DEFENDANT’S SIXTH AMENDMENT RIGHT TO COMPULSORY PROCESS.

Open hearings for expert assistance violate the defendant’s Sixth Amendment right to compulsory process.  The Sixth Amendment requires that criminal defendants have the right to the government’s assistance in compelling the attendance of favorable witnesses at trial and that the court permit criminal defendants to present a defense.  Taylor v. Illinois, 484 U.S. 400, 408 (1988).  The notice-of-alibi statute at issue in Taylor prohibited a defendant from introducing witnesses absent pre-trial disclosure of those witnesses.  Id. at 410-16.  In its compulsory process determination, the Taylor Court balanced the defendant’s interest in introducing witnesses with the State’s interest in preventing eleventh-hour defenses and excluding unreliable witnesses.  Id.  Addressing a similar Sixth Amendment claim in Chambers v. Mississippi, 410 U.S. 284, 295 (1973), the Court balanced the competing interests involved when a state rule of evidence conflicted with a defendant’s right to present a defense.  An open hearing for expert funding prevents the defendant from introducing expert witnesses because it forces the defendant to forgo requesting expert assistance in order to avoid disclosing strategy to the prosecution.  To determine whether open hearings violate the defendant’s right to compulsory process, the Court should balance the defendant’s interest in introducing expert witnesses with the prosecution’s interest in attending the hearing. 

The defendant has a substantial interest in introducing expert witnesses.  The inability to introduce an expert witness will prohibit the defendant from developing his case.  The failure to retain a mitigation expert, for instance, will deprive the defense of the expert’s knowledge in developing a mitigation case.  Even an experienced capital defender may not have the skill or time to duplicate a mitigation expert’s services.  The Ake Court itself recognized that “the assistance of a psychiatrist may well be crucial to the defendant's ability to marshal his defense.”  Ake, 470 U.S. at 81.  The Supreme Court noted that “[b]y organizing a defendant’s mental history, examination results and behavior[,] . . .  interpreting it in light of their expertise, and then laying out their investigative and analytic process to the jury, the psychiatrists for each party enable the jury,” to accurately determine the issue before it.  Id.
VIII.
THE CANONS OF JUDICIAL CONDUCT DO NOT FORBID THE COURT FROM GRANTING EX PARTE HEARINGS ON MOTIONS FOR EXPERT ASSISTANCE.

The Virginia Canons of Judicial Conduct do not forbid the court from permitting the defendant to apply ex parte for expert assistance.  Virginia Canon of Judicial Conduct 3(B)(7) leaves a judge with discretion to initiate or consider any ex parte communication when expressly authorized by law to do so.  For the reasons set forth above, the Fifth, Sixth, and Fourteenth Amendments to the United States Constitution require that judges conduct ex parte hearings for expert assistance.  Thus, the law does authorize Virginia judges to conduct ex parte hearings for expert assistance, and accordingly Virginia’s judicial canon poses no obstacle.  Other state courts have so concluded.  For instance, the Supreme Court of Alabama in Ex Parte Moody, 684 So. 2d at 120, determined that the Constitution required courts to permit defendants to apply ex parte for expert funds despite Alabama’s judicial canon stating that except as authorized by law, “[judges may] neither initiate nor consider ex parte communications concerning a pending or impending proceeding.”  Ala. Canons of Judicial Ethics 3(A)(4).  Likewise, the Supreme Court of Tennessee in Barnett addressed whether ex parte hearings were authorized by law such that the judge was not “prohibited . . . from considering ‘ex parte or other communications concerning a pending or impending proceeding.’”  Barnett, 909 S.W.2d at 428 (quoting Tenn. Sup. Ct. R. 10, Canon 3(A)(4)).  The court concluded that the United States Constitution required ex parte hearings for expert assistance, and that an ex parte hearing was therefore authorized by law and thus permissible under the judicial canons.  Id.
Even if the United States Constitution does not require ex parte hearings, the court should exercise its discretion to afford the defendant such a hearing despite the judicial canon.  Virginia’s Judicial Canons are identical to the American Bar Association’s judicial canons, and thus many states have the same judicial canons as Virginia.  Many of these states permit ex parte hearings for expert assistance although they have no legislative authority to do so.  For instance, Arkansas does not permit judges to engage in ex parte communications except, among other reasons, when expressly authorized by law to do so.  Ark. Canons of Judicial Conduct 3(B)(7).  Arkansas courts, however, have permitted defendants to apply ex parte for expert assistance.  See Dunn v. State, 722 S.W.2d 595, 596 (Ark. 1987) (noting that the trial judge conducted an ex parte hearing for expert funds).  Yet Arkansas courts have no express statutory or rule authorizing them to provide defendants with such hearings.

Finally, various state courts have determined that trial courts may permit ex parte hearings for expert assistance even if not required by the Constitution, and even when their state judicial canons could be read to disapprove of such hearings.  In Stevens v. State, 770 N.E.2d 739, 759 (Ind. 2002), the court determined that trial courts should permit ex parte hearings upon a showing of good cause despite the Indiana judicial canon that prohibits a judge from “initiat[ing], permit[ing], or consider[ing] ex parte communications, [or]. . . other communications made to the judge outside the presence of the parties” except “when expressly authorized by law.”  Ind. Canons of Jud. Conduct 3(B)(5)(e).  Likewise, the Supreme Court of Louisiana determined that trial courts could conduct ex parte hearings upon a showing of good cause although the Constitution did not require such hearings. State v. Touchet, 642 So. 2d 1213, 1214 (La. 1994).  The court reached its conclusion despite Louisiana Canon of Judicial Conduct 3(A)(6), which states that “[e]xcept as permitted by law, a judge shall not permit private or ex parte interviews, arguments or communications designed to influence his or her judicial action in any case, either civil or criminal.”  









CONCLUSION
Because the defendant is indigent, he must seek court appointment and state funding of experts.  The court must allow the defendant to demonstrate his need for each of these experts in ex parte hearings.  Almost every death penalty jurisdiction by law or in practice permits defendants to apply for such funding ex parte.  Denial of ex parte hearings would violate the defendant’s due process guarantee of fundamental fairness, his right to assistance of counsel, his privilege against self-incrimination, and his right to compulsory process.

WHEREFORE, the defendant respectfully moves this Court to grant ex parte hearings on his motions for expert assistance.  







Respectfully submitted, 







_________________________________






By Counsel

CERTIFICATE OF SERVICE


I HEREBY CERTIFY, that a true and correct copy of the attached motion was hand-delivered, this __th day of ___, 20__, to the Clerk of _____ County Circuit Court and to ____, Office of the Commonwealth’s Attorney, at _________________. 







_______________________                                      







By Counsel

� See 21 U.S.C. § 848(q)(9) (2000) (providing the right to an ex parte hearing upon the showing of need); Cal. Penal Code § 987.9(a) (West Supp. 2005) (permitting capital defendants to apply ex parte for expert assistance); Del. Super. Ct. Crim. R. Ann. 44(e)(4) (same); 725 Ill. Comp. Stat. Ann. 124/15(h), (I)(1) (West Supp. 2004) (same); Ind. R. Crim. P. 24(c)(2) (same); Kan. Stat. Ann. § 22-4508 (1995) (same); Ken. Rev. Stat. Ann. § 31.185(2) (Michie Supp. 2004); Nev. Rev. Stat. § 7.135 (2003) (same); N.Y. Jud. Law 35-b(8) (McKinney 2002) (same); N.C. Indigent Def. Svcs. R. 2D.4 (same); S.C. Code Ann. § 16-3-26(c)(1) (Law. Co-op. 2003) (same); Tenn. Code Ann. § 40-14-207(b) (2003) (same); Tex. Code Crim. P. art. 26.052(f) (Vernon Supp. 2004-05)(same); Wash. Superior Ct. Crim. R. 3.1(f)(2) (same); Ariz. R. Crim. P. 15.9(b) (permitting capital defendants to apply ex parte for expert funding upon a showing of need); Ex Parte Moody, 684 So. 2d 114, 121 (Ala. 1996) (requiring that trial courts permit defendants to apply ex parte for expert assistance); Brooks v. State, 385 S.E.2d 81, 84 (Ga. 1989) (same); State v. Touchet, 642 So. 2d 1213, 1214 (La. 1994) (requiring that courts permit defendants to apply ex parte for expert assistance upon a showing that ex parte application is necessary); State v. Ballard, 428 S.E.2d 178, 179 (N.C. 1993) (requiring that trial courts permit defendants to apply ex parte for expert assistance); State v. Peeples, 640 N.E.2d 208, 212 (Ohio Ct. App. 1994) (requiring that trial courts permit defendants to apply ex parte for expert funding upon a showing of necessity); Ex Parte Lexington County, 442 S.E.2d 589, 593 (S.C. 1994) (requiring that trial courts permit defendants to apply ex parte for expert funding); State v. Barnett, 909 S.W.2d 423, 429 (Tenn. 1995) (same); Williams v. State, 958 S.W.2d 186, 194 (Tex. Crim. App. 1997) (same).





� See Justin B. Shane, Money Talks: An Indigent Defendant’s Right to an Ex Parte Hearing for Expert Funding, 17 Cap. Def. J. 347, 360-61 (2005) (listing states that permit indigent defendants to apply to their state public defender agencies for expert funds).


�See id. at 361-62 (describing state trial courts that permit defendants to apply ex parte for expert funds).
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