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DEFENSE MOTION FOR LEAVE TO APPLY

EX PARTE FOR FUNDS FOR EXTRAORDINARY TRAVEL
COMES NOW, the Defendant, by his attorney, pursuant to § 19.2-332 of the Code of Virginia, Ake v. Oklahoma, 470 U.S. 68 (1985), and Huske v. Commonwealth, 252 Va. 203, 476 S.E.2d 920 (1996), and moves this Court to authorize the defense to make ex parte applications to the Court for funds for extraordinary travel which is essential to the defense in the present case.  In making this motion, the defendant relies upon his right to be free from cruel and unusual punishment, his right to due process, his right to a fair trail, his right to counsel, his right to present a defense, his right to reliable sentencing determination, his right to equal protection, and other rights safeguarded by the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution, Article I, § 8, 9, and 11 of the Virginia Constitution, and the other authorities cited herein.

In support of this motion, the defendant, by counsel, states as follows:

1.   I am employed as______________________  I have been appointed to represent the defendant in the above-captioned matter.  I make this affirmation in support of the motion set forth herein.

2.   I make this affirmation based upon information and belief.  The basis for my information and belief are my conversations with the defendant and co-counsel, a review of the pleadings and materials that have been filed in this case, a review of the discovery materials obtained from the prosecution in General District Court, an independent investigation and a review of the media coverage of the case.

3.   STATE THE CHARGES AND POSSIBLE SENTENCES.


4.   Since this is a capital prosecution, exacting standards must be met to assure that it is fair.  “[T]he penalty of death is qualitatively different from a sentence of imprisonment, however long.  Death, in its finality, differs more from life imprisonment than a 100-year prison term differs from one of only a year or two.”  Woodson v. North Carolina, 428 U.S. 280, 305 (1976).  Because “death is different,” the United States Constitution requires that “'extraordinary measures [be taken] to insure that'” Mr. Sanchez “'is afforded process that will guarantee, as much as is humanly possible, that [a sentence of death not be] imposed out of whim, passion, prejudice, or mistake.'”  Caldwell v. Mississippi, 472 U.S. 320, 329 n.2 (1985) (quoting Eddings v. Oklahoma, 455 U.S. 104, 118 (1981) (O'Connor, J., concurring)).  Indeed, “[t]ime and again the [Supreme] Court has condemned procedures in capital cases that might be completely acceptable in an ordinary case.”  Caspari v. Bolden, 510 U.S. 383, 393 (1994) (quoting Strickland v. Washington, 466 U.S. 668, 704-705 (1984) (Brennan, J., concurring in part and dissenting in part)).

5.   This elevated level of due process applies not only during the penalty phase of a capital trial, but to any stage of the proceedings, and in particular, during the guilt phase.  “To insure that the death penalty is indeed imposed on the basis of 'reason rather than caprice or emotion,' we have invalidated procedural rules that tended to diminish the reliability of the sentencing determination.  The same reasoning must apply to rules that diminish the reliability of the guilt determination.”  Beck v. Alabama, 447 U.S. 625, 638 (1980) (emphasis added).  See also Kyles v. Whitley, 514 U.S. 419, 422 (1995) (noting that the Court's “duty to search for constitutional error with painstaking care is never more exacting than in a capital case.”) (quoting Burger v. Kemp, 483 U.S. 776, 785 (1987).

6.   The defendant is indigent and represented by court appointed attorneys who are unable to provide funds for his defense including funds for both travel within Virginia and elsewhere.  

7.   To adequately prepare for the defendant’s trial and sentencing hearing, counsel needs to thoroughly investigate the facts of this case as well as his character, background and record.  Under the ABA Guidelines investigations into mitigating evidence “should comprise efforts to discover all reasonably available mitigating evidence and evidence to rebut any aggravating evidence that may be introduced by the prosecutor.” ABA Guidelines for the Appointment and Performance of Counsel in Death Penalty Cases 11.4.1(C), p.93 (1989) (emphasis added).  See Wiggins v. Smith, 539 U.S. 510, 524 (2003).  In order to satisfy the minimum standards of capital representation established by the American Bar Association and to meet the level of mitigation investigation outlined by the United States Supreme Court in Wiggins, defense counsel will need to travel outside of Virginia and/or pay expenses for investigators to travel.

8.   STATE THE FACTS NECESSITATING TRAVEL.  There are other lay and professional witnesses essential to the defense who resides in other states.  Thus, to conduct even the minimal investigation into his background and other facts essential to his defense, counsel or members of the defense team will be required to travel to numerous locations outside the Commonwealth of Virginia.  Such travel would include meeting with potential witnesses and professionals and gathering evidence.

9.   Pursuant to Ake, undersigned counsel is prepared to make a particularized showing, ex parte, of the need for requested funds, if required by the Court.  Moreover, in making the ex parte showing of need, counsel is willing to make requests to the court on a trip-by-trip basis or to submit a projected budget to complete the investigation in this case.

Legal Argument


Requiring the defendant or his attorneys to disclose in open court or to the prosecution what their investigation has revealed or expects to find, or what investigation needs to be done outside the Commonwealth of Virginia, would deprive him of his right effective assistance of counsel, his right to due process, his right to equal protection, and his right to fair trail because it would require disclosure of privileged information.  The prosecution is not entitled to this information, nor is the prosecution required to disclose similar information to the defense or to request funding from the Court to conduct its own investigation.  

Counsel is unaware of any authority requiring the Commonwealth to demonstrate to the Court with defense counsel present a particularized need for funds for its prosecutors, detectives, translators, or any other members of the prosecution team to travel  in order to prepare its case for trial.  Instead, the prosecution can travel for investigation at its own discretion and may prepare for trial under the cloak of secrecy.

I.
THE DEFENDANT’S CONSTITUTIONAL RIGHT TO PRESENT A 
DEFENSE.

“’Whether rooted directly in the Due Process Clause of the Fourteenth Amendment or in the Compulsory Process or Confrontation clauses of the Sixth Amendment,” it is by now axiomatic that the Constitution guarantees criminal defendants “‘a meaningful opportunity to present a complete defense.’”  Holmes v. South Carolina, 547 U.S.  319 (2006) (quoting Crane v. Kentucky, 476 U.S. 683, 689-90 (1986)).  The right to present a defense entitles criminal defendants to discover favorable evidence, Brady v. Maryland, 373 U.S. 83 (1963); Davis v. Alaska, 415 U.S. 308 (1974); Kyles v. Whitley, 514 U.S. 419 (1995), to present evidence, including compelling the attendance of witnesses and production of documents, Washington v. Texas, 388 U.S. 14 (1967); Chambers v. Mississippi, 410 U.S. 284 (1973); Green v. Georgia, 442 U.S. 95 (1979), to have their evidence believed, Cool v. United States, 409 U.S. 100 (1972), and to prevent the loss or destruction of evidence by the state.  Unites States v. Valenzuela-Bernal, 458 U.S. 858 (1982).  See generally, Peter Westen, Compulsory Process II, 73 Michigan Law Rev. 71, 120-21 (1974).  These rights are abridged by rules or conduct that infringe upon legitimate interests of the accused and are either arbitrary or disconnected to the purposes they are claimed to serve.  United States v. Scheffer, 523 U.S. 303, 308 (1998).


The Supreme Court’s concern with eliminating arbitrary impediments to a criminal defendant’s right to present a defense was most recently discussed in Holmes v. South Carolina, where the Court considered a South Carolina rule of evidence allowing the exclusion of evidence of a third party’s guilt – proffered by the defense – “where there is strong evidence of [a defendant’s] guilt.”  547 U.S. at 329.  Reasoning that such a rule “does not rationally serve to … focus the trial on the central issues by excluding evidence that has only a weak logical connection to the central issues,” the Court held the rule was as an arbitrary violation “of a criminal defendant’s right to have ‘a meaningful opportunity to present a complete defense.’”  Id. at 331 (quoting Crane, 476 U.S. at 690).  


Of course Holmes followed a distinguished line of Supreme Court precedent removing barriers to a defendant’s right to a defense.  For instance, in Brady v. Maryland, 373 U.S. 83 (1963), which has roots in a defendant’s right to compulsory process, the Court for the first time recognized a defendant’s right to discover favorable evidence when it imposed an affirmative obligation on the prosecution to provide such information to the accused.  See also Kyles v. Whitley, 514 U.S. 419 (1995) (expanding this right to discovery by imposing duty on prosecutor to inquire about the existence of favorable evidence).  Similarly, in Davis v. Alaska, 415 U.S. 308, 319 (1974), the Court struck down a rule barring a criminal defendant from obtaining and using confidential information about a witness’ prior juvenile record, finding that the right to a defense was “paramount to the State’s policy of protecting a juvenile offender.”   See also Pennsylvania v. Ritchie, 480 U.S. 39 (1987) (affirming a defendant’s right to discover favorable evidence contained in confidential child sex abuse reports).


Commensurate with the right to discover favorable evidence, the Court also disallows arbitrary rules that impede a defendant’s right to present evidence.  Holmes, 547 U.S. at 324-25.  First in this line of cases was Washington v. Texas, where the defendant was precluded from calling as a witness a person who had previously been convicted for the same murder.  Concluding that the rule lacked a rational justification, the Court held it violated a defendant’s right to present evidence and a defense.  388 U.S. at 22-23.  Similarly, in Chambers v. Mississippi, and Green v. Georgia, the Court struck down state rules of evidence – including hearsay rules – that interfered with a defendant’s right to present reliable evidence at trial.  Chambers, 410 U.S. at 302; Green, 442 U.S. at 97.  See also Webb v. Texas, 409 U.S. 95, 98 (1972) (reversing conviction where defense witness became unwilling to testify after receiving unnecessarily harsh warnings from the trial judge about consequences of perjury which “effectively drove that witness of the stand.”).
Finally, to give the right to a defense real meaning, the Supreme Court has recognized that criminal defendants have a right to have favorable evidence preserved and believed.   Thus, in United States v. Valenzuela-Bernal, a case involving the deportation of defense witnesses, the Court determined that where a defendant makes a plausible showing that the government’s action impaired his ability to gather and present evidence that is material and favorable to his defense, his right to due process is abridged.  458 U.S. at 872.  Relatedly, where a defendant presents affirmative proof, he is entitled to have that evidence considered impartially by the jury, free from evidentiary rules, instructions, comments or other arbitrary impediments tending to undermine the credibility of his evidence or call his proof into question.  Cool v. United States, 409 U.S. at 104.

The prosecution is not and should not be the gatekeeper of funds and resources to be expended on behalf of the defendant.  That role is uniquely within the authority of this Court, and the prosecution should have no role in deciding what resources should be made available to the Defense.

This is not a request for the defense to have communications with the Court off the record.  Any representations made by the defense related to the need for experts, investigators, and/or for expenses such as travel associated with investigating this case should be on the record, before a court reporter, with any pleadings related thereto and the transcripts of any argument made to the Court, and the actions authorized, remaining under seal, but part of the record of this case.  This system is no different from the prosecution's ability to investigate a case and obtain an indictment in secret, and then to prosecute that case without giving the defense a blueprint of its theories, witnesses, and evidence.  The prosecution may obtain an indictment without public disclosure until the prosecution deems it an appropriate time to disclose.  Since this case was initiated, the Defense has not been privy to the prosecution’s strategy, investigation, or which members of its team have traveled where, and for what reasons.

An ex parte procedure, such as requested by this motion, has been used in other judicial circuits in capital cases.  For instance, in Commonwealth v. Burns, CR-98-317 (Shenandoah Co. Cir. Ct.), a case that was tried in 2000 and is now on remand from the Virginia Supreme Court for a mental retardation hearing, see Burns v. Warden of the Sussex I State Prison, 268 Va. 1, 597 S.E.2d 195 (2004); see also Burns v. Warden of the Sussex I State Prison, 269 Va. 351, 353, 609 S.E.2d 608, 610 (2005), the presiding judge authorizes funds for the defense ex parte.  The procedure utilized by the court throughout the proceedings in Burns, requires the defendant to submit itemized requests for funds directly to the court, which the court then grants, denies or in some instances modifies.  See, e.g., Commonwealth v. Burns, CR-98-317, Order Granting Travel Funds of 6/6/06 (Shenandoah Co.Cir.Ct.).  Similarly, the Circuit Court of Frederick County issued an order allowing an indigent defendant to submit requests for expenses associated with extraordinary travel ex parte and has further directed that “such requests and associated orders [be kept] under seal for the duration of” the case.  Commonwealth v. Jephson, CR-07-0002 to 0004, Order of 4/3/07 (Frederick Co. Cir. Ct.).
For these reasons and those that follow, Mr. Sanchez submits that he must be permitted to demonstrate ex parte – that is, in the absence of the attorney for the prosecution -- his need for funds for members of the defense team to travel in order to ensure his constitutional rights to due process, assistance of counsel and compulsory process, and against compelled self-incrimination.  

II.  
THE FUNDAMENTAL POLICY CONSIDERATIONS UNDERLYING AKE V. OKLAHOMA ARE APPLICABLE TO THE DEFENDANT’S REQUEST FOR  EX PARTE HEARING ON THE NEED FOR EXTRAORDINARY TRAVEL FUNDS.

Ake v. Oklahoma, 470 U.S. 68 (1985), instructs the court to conduct ex parte hearings to determine whether the defendant is entitled to have the state fund services of a defense expert.  In Ake, the United States Supreme Court determined that due process required the appointment of a mental health expert when a defendant's mental health is likely to be a significant factor at trial.  Id. at 74.  The Supreme Court of Virginia in Husske v. Commonwealth, 252 Va. 203, 211, 476 S.E.2d 920, 925 (1996), extended Ake's constitutional entitlement to expert assistance and held that the Constitution entitles indigent defendants to the appointment of an expert if that expert is likely to be a significant factor in his defense.

Regarding the procedure to be followed in enforcing this right, the Ake Court directed the trial court to appoint a mental health expert to assist the defendant when he makes an ex parte showing to the trial court that his sanity is likely to be a significant factor in his defense.  Ake at 82-83.  The Ake Court’s reference to an ex parte procedure was consistent with its goal of fundamental fairness because it permitted the defendant to retain a mental health expert while safeguarding his defense strategy from the prosecution.  
In an Ake/Husske hearing, the defendant must disclose the type of expert needed, how many hours will be required, the facts of the case or his anticipated defenses that require the series of experts sought, and how the defense plans to use the expert.  If such a hearing was open to the prosecution, it would prejudice the defense in several ways.   First, it would provide the Commonwealth with discovery – literally a blueprint – of the defense investigation.  Second, it would give the Commonwealth a window into defense strategy and potential factual defenses.  Third, the hearing would give the Commonwealth notice of the locations of potential defense witnesses, even witnesses who the defense elects not to call at trial.  Virginia’s discovery rules do not entitle the Commonwealth to discovery of witness locations or the locations of non-testifying witnesses.  Va. Sup. Ct. R. 3A:11(c).  All of these prejudicial disclosures would provide the Commonwealth with extra time for preparation relating to those witnesses and may alert the Commonwealth to holes in its own case.  The Commonwealth could then use this knowledge to prepare or tailor its pre-trial investigation, opening and closing statements, presentation of witnesses and evidence, and cross-examination.  

The foregoing unduly prejudicial effects on the defense of an open hearing for funds that would obviously occur in an open hearing for travel expenses, where the defense would be required to disclose where defense team members are traveling, who they are seeking to interview, what information they are seeking, and why the witnesses and information are material and relevant to the defense.  The prosecution may not even be aware that these witnesses and information exist because the facts forming the basis for the necessary particularized showing, and the significance attached to those facts, are themselves the work product of earlier defense investigation.  The prosecution, again, would then “discover” information to which it would not be entitled in the hearing, and it could then use that information to investigate matters it would otherwise not be aware of.

III.
THE DUE PROCESS CLAUSE REQUIRES THE COURT TO PERMIT THE DEFENDANT TO MAKE EX PARTE APPLICATIONS.

Requiring defendants to apply for financial assistance to conduct an investigation in open court violates their due process rights under the Fourteenth Amendment to the United States Constitution.  A state rule of criminal procedure violates an accused's due process rights when it offends a “principle of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental.”   Palko v. Connecticut, 302 U.S. 319, 325 (1937) (quoting Snyder v. Massachusetts, 291 U.S. 97, 105 (1934)).  To determine whether a state rule of criminal procedure violated a fundamental principle of justice under Palko, the Supreme Court in Medina v. California, 505 U.S. 437, 446-53 (1992), examined the rule's contemporary and historical practice, the rule's operation, and Supreme Court precedent.  An examination of these factors establishes that an open hearing for funding assistance offends a fundamental principle of justice under Palko and thus violates the defendant's Fourteenth Amendment due process rights.

Supreme Court precedent also indicates that the defendant has a due process right to ex parte hearings for funding assistance.  The Court in Wardius v. Oregon, 412 U.S. 470 (1973), addressed a discovery rule that implicated the same concerns as open court hearings for expert assistance.  Wardius struck down a notice-of-alibi statute because the statute did not require the state to reciprocate once the defendant disclosed his list of potential alibi witnesses.  Id. at 471-72.  The Court noted that “[i]t is fundamentally unfair to require a defendant to divulge the details of his own case while at the same time subjecting him to the hazard of surprise concerning refutation of the very pieces of evidence which he disclosed to the State.”  Id. at 476.  Likewise, since the Commonwealth funds its own pretrial preparation and need not apply to the court for financial assistance, open hearings for the defendant’s request for assistance will require the Defense to disclose its reasons for its request to the Commonwealth, while providing it with no equivalent information about the Commonwealth’s case.  Further, as in Wardius, the defendant's disclosure provides the Commonwealth with information it can use as a weapon against the defendant. 

An open hearing for request of funds also prejudices the defendant on account of his poverty, and thus violates Supreme Court precedent seeking to provide indigent defendants with meaningful access to justice.  In Griffin v. Illinois, 351 U.S. 12, 17-18 (1956), the Court held that, “[i]n criminal trials a State can no more discriminate on account of poverty than on account of religion, race, or color.”  In Ake, Justice Marshall noted that “[m]eaningful access to justice has been the consistent theme of” Supreme Court opinions addressing indigent defendants' access to courts.  470 U.S. at 76.  

Because the defendant is indigent, he cannot afford to pay for his defense team to travel independently.  Instead, he must seek the court's approval of these expenditures, and unless allowed to do so ex parte, he must make significant disclosures to the Commonwealth as the price of making his request.    The disclosures also burden the defendant’s ability to explore defense theories, and force the defendant only to pursue those most likely to succeed.  For example, pursuing information from a witness to substantiate a defense theory may alert the Commonwealth to incriminating or other damaging evidence that the defense discovered in pursuing information that did not substantiate or contradicted the theory.  Thus, the defendant will only pursue defense theories that are highly likely to succeed.  The Commonwealth would not obtain any of this information if the defendant could independently pay for his team to travel.  This puts an indigent defendant at an extreme disadvantage compared to a similarly situated monied defendant.  Such an inequity is at odds with Ake‘s and Griffin's goal of providing indigent defendants with meaningful access to justice.

Finally, the operation of the challenged rule establishes that an ex parte hearing for financial assistance is a fundamental due process right.  The Court in both Medina and Cooper v. Oklahoma, 517 U.S. 348 (1996) balanced the procedural rules' risks to the defendants and the states' interests in maintaining those rules.  Medina, 505 U.S. at 448; Cooper, 517 U.S. at 362-67.  Above all else, open hearings for defense travel funding may cause the defendant to forego requesting funds necessary to the preparation of his defense, thus violating his due process rights, because he would be required to choose between two prejudices – the lack of constitutionally required assistance and disclosure of his privileged defense work product to the prosecution.

By contrast, the Commonwealth has little valid interest in holding open hearings for defense requests for financial assistance.  The trial judge is entirely capable of protecting against misuse or waste of state funds because Husske permits the trial judge to deny motions for unnecessary expenses. 252 Va. at 211-12, 476 S.E.2d at 925-26 (Va. 1996).  Although the Commonwealth has an interest in promoting adversarial hearings, its interest is minimal in this situation.  The defendant must apply for assistance at an early stage in the proceedings, and therefore the Commonwealth will have no knowledge of the defendant's strategy at that time.  Because of the Commonwealth's lack of knowledge, the Commonwealth will have few valid arguments against the defendant's need for financial assistance.   

IV.
DENIAL OF EX PARTE HEARINGS FOR FINANCIAL ASSISTANCE FOR TRAVEL WILL VIOLATE THE DEFENDANT’S SIXTH AMENDMENT RIGHT TO COUNSEL.

In addition to violating the defendant's equal protection and due process rights, an open hearing for financial assistance violates the defendant's Sixth Amendment right to assistance of counsel.  Ex parte Moody, 684 So.2d 114, 120 (Ala. 1996).  First, open hearings for expert assistance unconstitutionally interfere with counsel's ability to present a defense as in Brooks v. Tennessee, 406 U.S. 605 (1972).  The Sixth Amendment prohibits “restrictions upon the function of counsel in defending a criminal prosecution in accord with the traditions of the adversary fact finding process that has been constitutionalized in the Sixth and Fourteenth Amendments.”  Herring v. New York, 422 U.S. 853, 857 (1975).  The Brooks Court addressed such an unconstitutional restriction when it struck a statute that forced criminal defendants to testify prior to any other defense witness.  406 U.S. at 612-13.  The Court noted that the statute interfered with counsel's ability to present a defense because it required counsel to decide whether to introduce testimony “without an opportunity to evaluate [its] actual worth” within the defense strategy.  Id. at 612.  Open hearings for travel funding require defense counsel to forego travel to interview potential mitigation witnesses if counsel believes that the witnesses’ worth does not outweigh the damage from disclosing defense strategy to the Commonwealth.  The Sixth Amendment imposes an “obligation to conduct a thorough investigation of the defendant's background.’”  Wiggins v. Smith, 539 U.S. 510, 522 (2003) (quoting Williams v. Taylor, 529 U.S. 362, 396 (2000)).  Forgoing potential mitigation for strategic reasons prevents counsel from conducting a thorough mitigation investigation.  Suppose, for example, that defense counsel wants to travel to interview the defendant’s father concerning the father’s abuse of the defendant as a child.  The Husske hearing will alert the Commonwealth to the defendant’s theory and enable its investigator to interview the defendant’s father first.  This could not only enable the Commonwealth to obtain self-serving statements from the father that he did not abuse the defendant, but also could alert the father to the defense’s intentions and render him unwilling to talk to the defense’s investigator.  Open hearings, therefore, prevent defense counsel's compliance with Wiggins, Williams, and the Sixth Amendment duty to conduct a thorough mitigation investigation.  

Further, open hearings for assistance violate the defendant's Sixth Amendment assistance of counsel right because they permit the Commonwealth to intrude into the attorney-client relationship.  The United States Supreme Court has noted that the “assistance-of-counsel guarantee can be meaningfully implemented only if a criminal defendant knows that his communications with his attorney are private and that his lawful preparations for trial are secure against intrusion by the government, his adversary in the criminal proceeding.'"  Weatherford v. Bursey, 429 U.S. 545, 544 n. 4 (1977) (quoting Brief for United States in Hoffa v. United States, O.T. 1966, No. 32, at  71; Brief for United States as Amicus Curiae in Weatherford v. Bursey, O.T. 1977, at 24 n.13)) (emphasis added).  The Weatherford Court determined that a prosecution informant’s interception of confidential communications between the defense attorney and his client resulted in “no tainted evidence in this case, no communication of defense strategy to the prosecution, and no purposeful intrusion by [the informant]."  Id. at 558 (emphasis added).  Under these circumstances, the Court held, the use of the informant did not deprive the defendant of his Sixth Amendment right to counsel.  Yet if there were, in fact, a “communication of defense strategy to the prosecution," the Court noted that the use of the informant would deprive the defendant of his Sixth Amendment right to counsel.  

Open hearings for defense travel funding would permit the Commonwealth to intrude into attorney-client preparation.  The prosecution's presence at the hearing permits it to discover information the defense plans to use solely for trial preparation and makes it a party to the defense team's confidential strategic discussions.  Virginia's discovery rules impose very limited disclosure requirements on the defendant.  Va. Sup. Ct. R. 3A:11(c).  Thus, if not for the open hearing for financial assistance, the Commonwealth would have no access to this information.  In order to protect the defendant’s Sixth Amendment right to counsel, the court should not permit the Commonwealth to learn privileged information and intercept the defense strategy in this way.

V.
AN OPEN HEARING FOR FINANCIAL ASSISTANCE WOULD VIOLATE THE DEFENDANT’S SIXTH AMENDMENT RIGHT TO COMPULSORY PROCESS.

Open hearings for financial assistance violate the defendant's Sixth Amendment right to compulsory process.  The Sixth Amendment requires “that criminal defendants have the right to the government's assistance in compelling the attendance of favorable witnesses at trial” and that the court permit criminal defendants to present a defense.  Taylor v. Illinois, 484 U.S. 400, 408 (1988).  The notice-of-alibi statute at issue in Taylor prohibited a defendant from introducing witnesses absent pre-trial disclosure of those witnesses.  Id. at 410-16.  In its compulsory process determination, the Taylor Court balanced the defendant's interest in introducing evidence with the State's interest in preventing eleventh-hour defenses and excluding unreliable witnesses.  Id.  Addressing a similar Sixth Amendment claim in Chambers v. Mississippi, 410 U.S. 284, 295 (1973), the Court balanced the competing interests involved when a state rule of evidence conflicted with a defendant's right to present a defense.  Similarly, an open hearing for funding prevents the defendant from introducing witnesses because it forces the defendant to forego an adequate investigation in order to avoid disclosing strategy to the Commonwealth.  To determine whether open hearings violate the defendant's right to compulsory process, the Court should balance the defendant's interest in introducing evidence and witnesses in his behalf with the Commonwealth's interest in attending the hearing. 

The defendant has a substantial interest in introducing mitigation witnesses.  The inability to introduce an expert witness will prohibit the defendant from developing his mitigation case.  The inability to provide reliable information obtained from distant witnesses to a mitigation expert, for instance, will deprive the defense of the expert's knowledge in developing a mitigation case.  Given the Commonwealth's minimal interest in being present at the hearing, discussed above, and the defendant’s substantial interest in investigating, preparing and presenting his defense, the Compulsory Process Clause requires that the court permit the defendant to apply ex parte for funding for extraordinary travel for investigative purposes.   

CONCLUSION

WHEREFORE, the defendant respectfully moves this Court to grant his Motion for Leave to Apply Ex Parte for Funds for Extraordinary Travel.
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